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A POINT in banking practice wherein 


trouble is likely to arise unless care is 
taken to guard agains* it, is in the keep- 
ing of accounts of depositors who act in 
a representative capacity for others, and 
use the facilities of the bank for the de- 
posit of, and checking against, private 


as well as trust funds. A man designa- 
ting himself ‘‘agent”’ or ‘‘ trustee” or 
‘*county treasurer’’ opens an account 
with the bank, deposits cash and collec- 
tions, and checks against his balance, 
signing all checks in his representative 
capacity. Frequently he carries no other 
account, but for convenience deposits 
his own private items in his representa- 
tive account, and pays his private debts, 
by checks against it. Upto this point 
the mingling of private with trust funds, 
if there be such mingling, is of no par- 
ticular concern to the bank. Itcan pay 
his checks signed as ‘‘agent”’ and need 
not inquire whether it is paying out 
trust money which is being misappro- 


New York, MARCH 1, 1893. 


No. 5, 


priated to individual uses. The bank 
will be protected in honoring such 
checks, although there is a wrongful di- 
version of a trust deposit. 

But there is a point beyond this at 
which the bank should be on its guard; 
namely,the extending of accommodation 
to a depositor on the faith that the bal- 
ance of account carried in a representa- 
tive capacity may be looked to for re- 
imbursement. Depositors continually 
receive loans and discounts from their 
bankers, without special pledge of se- 
curity, based upon the size of their 
average balance and their general re- 
sponsibility. At maturity, the indebt- 
edness of the depositor is charged up 
against his account, and occasionally 
before maturity, where the depositor be- 
comes insolvent, the bank seeks to hold 
the balance against the unmatured debt, 
with varying success, according as the 
laws of the particular locality wherein 
the bank does business favor or frown 
upon such a proceeding. However this 
latter point may be, the bank, at all 
events, at maturity has the right to 
charge up a depositor’s note or accept- 
ance, against any balance to his credit. 
But, should the depositor’s account be 
a representative one, the bank’s right to 
hold the deposit may be entirely de- 
feated. Title may be in a third person, 
and the bank held to have notice of ad- 
verse ownership by reason of the repre- 
sentative character in which the account 
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is carried, if for no other reason arising 
from knowledge derived elsewhere. This 
matter should, therefore, be taken into 
consideration by all bankers who keep 
representative accounts. A number of 
cases bearing on the subject will be 
found collected in our column of in- 
quiries and replies, which are very sug- 
gestive of the necessity of excluding 
balances of accounts carried in a repre- 
sentative capacity, from contemplation 
as a resource for ultimate payment in 
loaning to, or discounting for, deposit- 
ors. A safe maxim to follow would be, 
loan no money on faith of reimburse- 
ment from any credit balance due a 
person whose account stands as ‘‘agent,”’ 
‘trustee,’ or the like. If private moneys 
are deposited to any extent by a trustee- 
depositor, sufficient to entitle him to 
personal accommodation, two accounts 
should be kept, one individual, the other 
representative; then, trouble such as 
disclosed by the situation presented on 
another page would be less likely to 
occur. 


THE receiving of deposits with know- 
ledge of insolvency is made by statute in 
many states, a criminal offense, but it is 
not infrequent, when a conviction is 
sought under a statute of this character, 
that the indicted party escapes because 
of some flaw or technicality in the law. 
In the January 1st number, two cases 
were reported which arose under the 
Pennsylvania statute enacted in 1889, 
one being the case of banker George W. 
Delamater. In neither case was the 
prosecutor successful. The legislation 


was shown by the court to be faulty, 
rendering it difficult for indictments to 
be so framed or proof made, as to result 
in conviction. A report now comes from 
Colorado that in the case of Frederick 
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Rohrer, proprietor of the defunct Bank 
of Pueblo, indicted for receiving depos- 
its when he knew the insolvent condition 
of his institution, the district court of 
Pueblo has declared the statute uncon- 
stitutional and released the prisoner. 
The point was made by counsel and 
argued for three days that the act dis- 
criminates against bankers, making a 
felony of a certain action by a banker 
which would pass unnoticed if performed 
by another business man who might be 
on the verge of bankruptcy. The court 
sustained the proposition, declaring the 
law in conflict with the law of rights in 
the state. All of which goes to show that 
if sound policy requires the punishment 
of dishonest bankers who receive depos- 
its with knowledge of insolvency, the 
laws of many of the states upon the sub- 
ject will need close examination and 
probable revision. 


A correspondent asks whether the de- 
cision of the supreme court of Tennessee, 
published in our last, would hold good 
in any state. The decision held that a 
commercial traveler employed to sell 
and take orders for goods, to collect ac- 
counts, and receive money and checks 
payable to the order of his principal, is 
not, by implication, authorized to in- 
dorse his principal’s name on checks so 
taken in collection; and that a bank 
paying a check on such indorsement, 
would be responsible to the principal. 

Of course, a decision of the supreme 
court of Tennessee is law for that state 
only. But the courts of other states in 
passing upon new questions decided by 
a sister state, give great weight to such 
decisions, and in the great majority of 
cases follow them. There is no reason to 
suppose that the doctrine announced by 
the Tennessee court, limiting the author- 
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ity of a commercial traveler to that ex- 
pressly conferred and refusing to extend 
it by implication where not absolutely 
necessary to the exercise of the express 
authority, will be dissented from in 
other states. The other point decided, 
however, that a bank who pays a check 
upon an unauthorized indorsement, is 
liable to pay over again to the owner of 
the check, is contrary to the rule recog- 
nized elsewhere. Tennessee holds that 
the unauthorized payment, constitutes 
an acceptance of the check, sufficient to 
give the real owner a right of action. 
Other courts hold the contrary. The 
point is only important in those states 
where the holder of a check has no 
right of action on it against the bank, 


previous to certification. In_ states 


where the checkholder can sue the bank 
before certification, the discussion of 
such a point has no pertinence, for in 
these states, acceptance or no accept- 


ance, the right of action against the 
bank exists. 


Tue Bradstreet Company during the 
last four years has been engaged in a 
very valuable work, the results of which 
have recently been published, namely, 
a detailed investigation of the records of 
each of the eleven to fifteen thousand 
yearly business failures in the United 
States and Canada. The end in view 
has been to test the accuracy of its credit- 
ratings, and the work has involved the 
novel and valuable feature of investiga- 
ting and classifying the various fail- 
ures according to their primary causes. 
Some of the results reached are of great 
interest and value. Primary causes are 
classified as follows: 


Causes Due to Faults of those Failing. 


I. INCOMPETENCE.—1. /ncompetence (irrespect- 
ive of other causes); 2. /nexpfertence, without other 
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incompetence; 3. Lack of Capital, or the reverse, i.e. 
trying to do too much business for capital employed, 
and 4. Unwise granting of credits. 

II. NEGLECT OF BUSINESS.—1. Sfecu/ation, out- 
side regular business; 2. Neglect (due to doubtful 
habits); 3. Personal Extravagence. 

Ill. FRAUDULENT DISPOSITION OF PROP- 
ERTY. 

Causes Not Due to Faults of Those 
Failing. 


IV DISASTER (flood, fire, crop failure, commer- 
cial crisis.) 

V. FAILURE OF OTHERS, of apparently solvent 
debtors. 

VI. SPECIAL OR UNDUE COMPETITION. 


Speaking for the year 1892, and com- 
paring the results with those of previous 
years, the Company says: 

In point of numbers failures in the 
United States due to lack of capital con- 
tinue to take first place, the total for 
1892 being 3,343 outof 10,270, or 32 per 
cent., though it is gratifying to note the 
proportion is smaller than in previous 
Liabilities of those which failed 
last year from this cause were less than 
one-half of the corresponding total in 
18gI. 

Failures due primarily to incompe- 
tence have not varied quite as much 
within three years, numbering 1,916 Jast 
year or 18 per cent. as compared with 
16 per cent, due to that cause in 1891 
and 19 per cent. in 1890. 

Failures due to disaster numbered 
fully 1,974 in 1892 (19.2 per cent.) as 
contrasted with 16.7 per cent. in 1891 
and 12.7 percent. in 1890. There has 
been an increase of 50 per cent. in fail- 
ures of this class within three years in 
the middle states, and that on the Pacific 
coast has also been notable, but there 
has been no great change reported year 
by year in the eastern, western or north- 
western states. Southern states, where 
crop conditions and floods have had 
some influence, report 558 failures in 
this class in 1892, against only 198 in 
1890—accounting for more than one- 


years. 
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half of the increase from 1890 to 1892. 

The record of failures due to fraudu- 
lent disposition of property in 1892 is 
not encouraging, comprising 10.3 per 
cent. of the whole number, as compared 
with 7 per cent. in 1891 and only 4 per 
cent, in 1890. Liabilities due to fraud- 
ulent failures aggregated $10,194,000 in 
1892 out of a total of liabilities of all 
failing traders of $108,595,000, about 9 
per cent, 

There is seen to have been a moderate 
increase in number of failures, due pri- 
marily to inexperience, to granting cred- 
its unwisely, in embarrassments due to 
failures of others, as well as of those 
due to personal extravagance, to neg- 
lecting one’s business, to excessive com- 
petition and to speculation outside one’s 
business. 

There have been decreases in total 
liabilities of failures caused by lack of 
capital, 35 per cent from 1890 to 1892, 
due to disaster 33 percent., to failure of 
others 65 per cent., to speculation 63 per 
cent., and to granting credit unwisely 
36 percent. Liabilities of those failing 
on account of fraudulent disposition of 
property show an increase from $6, 6r12,- 
000 in 1890 to $10,194,000 in 1892, after 
having aggregated $13,139,000 in 1891. 

In Canada, from 1890 to 1892, the 
proportion failing because of lack of 
capital increased from 55.8 to 65.1 per 
cent.; those reported due to crisis or 
disaster from 5.9 to 11.3 per cent., and 
those due to fraudulent disposition of 
property from 1.8 per cent. three years 
ago to 5.2 per cent. last year, or from 
3° in number in 1890 to 89 in 1892, lia- 
bilities of the latter jumping from $278,- 
000 in 1890 to $528,000 last year. 

Among other facts shown as a result 
of the investigation, 93 per cent. of the 
failures in 1892 were of concerns which 
had no credit-rating or only very mod- 
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erate credit, this showing an improve- 
ment over previous years; while 90.5 per 
cent. of concerns failing in 1892 possess- 
ed $5,000 capital or less. 

The record which the Bradstreet Com- 
pany has published, containing full sta- 
tistical tables and comments upon the 
facts and figures presented, will prove 
of great value to all whose interests re- 
quire them to be thoroughly posted in 
the matter of granting or withholding 
credit. 


TuHeE House of Commons, in England, 
it seems, stands 229 to 148 on the silver 
question. At Jeast those figures give 
the result of the vote on February 28th, 
on the motion by Sir Henry Meysey- 
Thompson that the British government 
should use its influence to bring about 
a re-assembling of the international mon- 
etary conference with the object of find- 
ing a remedy for the evils attendant 
upon the divergence of values between 
gold and silver. Sir Henry. argued that 


-monometallism was a national misfor- 


tune, and that a fixed bi-metallic ratio 
was the sole remedy for existing difficul- 
ties growing out of the currency prob- 
lem. Other bi-metallists spoke in favor 
of the motion. 

Mr. Gladstone, in reply, reminded 
the House that the international mone- 
tary conference met at the initiative of 
the United States, and it would be an 
unprecedented proceeding now to de- 
prive America of the initiative. 

England had followed the Brussels 
discussion, he said, with more or less 
sympathy, and had a right to expect 
from the United States a declaration as 
to what step that country proposed to 
take next. 

In the opinion of the government, said 
Mr. Gladstone, no plan yet proposed 
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showed how it was possible to change 
the standard of value of Great Britain. 
It would place the government in a 
ridiculous position if it should assume 
the initiative in reopening the confer- 
ence, having nothing to recommend for 
discussion, 

Mr. Gladstone said that England was 
not alone among civilized nations in her 
determination to adhere to her present 
monetary system. Seven other powers, 
without the slightest reference to Eng- 
land, had signified their intention not to 
change their currency. Half of the 
powers represented at the conference 
had shown that they leaned toward bi- 
metallism, but as yet they had not given 
the most shadowy indication of what 
change they were prepared to make. 

Mr, Gladstone made an elaborate ex- 
position of the benefits of monometal- 
lism and the dangers of bi-metallism. 

Mr. Chaplin, president of the board 
of agriculture under the last Salisbury 
administration, supported the motion of 
Sir Henry Meysey-Thompson. At the 
Brussels conference, he said, Bertram 
Currie (British delegate) persistently 
and deliberately did everything in his 
power to defeat the objects of the meet- 
ing. 

Sir William Vernon-Harcourt, chan. 
cellor of the exchequer, repudiated Mr. 
Chaplin’s charges against Mr. Currie. 

The British delegates, he said, had 
been almost the only ones to support 
the American resolution in favor of ex- 
tending the use of silver. From first to 
last, bi-metallism had been at the bot- 
tom of the conference, as it was at the 
bottom of the present debate. The fail- 
ure of the conference had been due to 
the absence of all definite proposals. If 
the United States should re-convene the 
conference and submit definite propos- 
als, he said, the British government 
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would be happy to send back their dele- 
gates, but could not be expected to 
provide a scheme for the more extensive 
use of silver. 

He pointed to the returns of the in- 
come tax and death duties to prove the 
growth of the country’s wealth. He 
contended that the agricultural depres- 
sion, which was largely responsible for 
the bi-metallic agitation, was only tem- 
porary. The motion before the House, 
he said, was intended to raise prices, an 
operation which the government could 
not undertake, as it was outside its 
province. 

Mr. Balfour, leader of the Unionist 
opposition, denied that he or any of his 
colleagues desired a monetary system 
which would raise prices. The motion 
was not in favor of bi-metallism. The 
fact was that that the government had 
decided todo nothing to remedy the 
present evils, evident both in trade and 
agriculture. 

The motion was eventually rejected 
by the vote announced above. These 
figures are an index of English senti- 
ment on the silver question. 


We have long thought that some stat- 
utory form of punishment should be 
provided for the malicious, or even heed- 
less, individual, who, without probable 
cause, starts a senseless run on a bank 
by originating and spreading baseless 
rumors, or making other defamatory 
utterances. The consequences are not 
unlike those which follow the unwar- 
ranted cry of ‘‘ Fire!” atatheatre. Rea- 
son flies, and in its place, panic reigns. 
The sole thought of the majority is self- 
preservation. Time is not taken to con- 
sider the truth of the report. The pos- 
sibility of its truth is enough. It is ac- 
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cepted as true, and acted upon, and dis- 
lodgement of the false belief, in time to 
avert injury, is very difficult, if not im- 
possible. In the case of an unwarranted 
run on a bank, the ordinary course of 
its business is disarranged, it may be 
compelled to call in investments to ob- 
tain cash, and both the institution and 
its depositors are injured before con- 
fidence is restored. 

In line with these thoughts, it is in- 
teresting to note the recent passage by 
the Chamber of Deputies in France, of 
a bill providing that the authors of un- 
warranted attacks upon savings banks 
be punished with imprisonment fora 
term not longer than two years nor 
shorter than two months. The bill, in 
this instance, is aimed at frivolous news- 
paper articles which, it is asserted, have 
done harm to the savings institutions 
and also weakened the national credit. 
M. Ribot, in support of the bill, depre- 


cated attempts to spread the belief that 
the savings banks had suffered from 


apanic. ‘* The total withdrawal of de- 
posits,’ he said, ‘‘had been small in 
view of the amount left with the banks 
and the strong efforts making daily to 
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propagate general distrust. The people 
knew that behind the savings banks 
was the greatest of all French guaran- 
tees, the national funds, Nobody could 
deny, however, that the campaign 
against the banks had done some harm 
and threatened more. The government 
felt no great anxiety, but at the same 
time could not tolerate the suggestions 
and slanders now published. Certain 
writers had suggested that war was im- 
minent; others that the government was 
guilty of embezzlement. No other coun- 
try in the world would bear the burden 
of such conscienceless falsehoods, and 
there was no reason why France should 
invite the perils which lay in them. If 
the Deputies would arm the Govern- 
ment adequately with the law, the plot- 
ters against the nation and the nation’s 
credit would be crushed.” 

The bill was passed by a vote of 326 
to 166. The recognition of the policy 
of this legislation in this country, and 
its extension to cover all classes of 
banks, and all kinds of unfounded at- 
tacks upon their credit, spoken as well 
as written, would be a step in the right 
direction. 
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‘THE unsatisfactory condition of the 

law governing negotiable paper in 
Illinois was made the subject of an ad- 
dress recently delivered before the Bank- 
ers’ Club of Chicago, by Mr. J. J. 
P. Odell, the president of the Union 


National Bank.* Instead of the law 


merchant, in its simplicity, governing 
the rights and liabilities of parties to 
commercial paper, the Illinois law on 
the subject is shown to be a relic of 
colonial days, and by reason of ignor- 
ance of its peculiar features, loss is fre- 


quently entailed upon non-resident hold- 
ers of negotiable instruments payable 
in, and governed by the laws of, Illinois. 
The following features of the law are 
pointed out as being anomalous and 
non-commercial, 

1. Making instruments 
articles of personal property, negotiable, 
equally with those payable in money, 

2. Requiring suit by the holder against 
the maker of a promissory note at the 
first term of court, in order to hold the 
indorser, or proof that such suit would 
be unavailing, instead of providing the 
absolute liability of an indorser, after 
demand and notice, imposed by the law 


payable in 


merchant, 

3. Requiring indorsement on notes 
payable to ‘‘A or bearer” in order to 
pass title. 

Mr. Odell very clearly and in detail 
points out the inconveniences and losses 
entailed upon the commercial commu- 
nity as a result of these provisions. He 
See, 


*Address reproduced in this number. also, 


Mr. Odell’s portrait as frontispiece. 


suggests as the best remedy a repeal of 
the present law, and asimple enactment 
substituting the law merchant; but 
deeming this impracticable, he submits 
a draft of law which would do away 
with the principal evils of the present 
system by dispensing with the necessity 
of suit against the maker, in the case of 
negotiable instruments, in order to hold 
the indorser, and also permitting all the 
persons liable to be included in one suit; 
embodying, also, certain other pro- 
visions as to judgments in such suits. 

Mr. QOdell’s picture of the existing 
situation in Illinois is very instructive, 
and we trust it will lead to an improve- 
ment of the laws in the manner sug- 
gested. 

But Illinois is by no means the only 
state whose laws governing commercial 
paper are peculiar, or out of the ordi- 
nary. On the contrary, in many other 
states, anomalous provisions 
exist, all deviating from the. simplicity 
of the law merchant, and antagonistic to 
that uniformity of rule under which 
dealings with commercial paper by par- 
ties in different states can be best con- 
ducted, It would be impracticable to 
enumerate all, or nearly all, of the diff- 
erent laws and provisions existing in 
various states governing commercial 
paper, of which a non-resident holder 
would, ordinarily, be ignorant, and liable 
to suffer in consequence. For example, 
on the vital point of negotiability, that 
attribute without which an innocent 
holder cannot enforce free from equjties, 
state statutes contain much which is 
peculiar to one or a few states, and diff- . 


various 
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erent from the general rule. In Indiana, 
Kentucky, and several other states, 
promissory notes to be negotiable must 
be payable at a bank; otherwise, they 
are not. Due-bills are added to the list 
of negotiable instruments in a few 
states. Likewise, warehouse receipts. 
The words ‘‘value received” are re- 
quisite to negotiability in a few states, 
although generally not the case, In 
several states, besides Illinois, a note 
may be for the payment of articles other 
than money, although the law merchant 
requires that the note be payable in 
money to be negotiable. The laws of 
several states provide that when a note 
or bill has written upon it the words 
‘* given for a patent right,” the paper is 
subject to defenses in the hands of any 
holder, the same as if in the hands of 
the original owner. Ordinarily a state- 
ment of the consideration is held not to 
affect negotiability. 

{n Minnesota (we published a decision 
very recently on the subject) if a note 
carries a double rate of interest, before 
and after maturity, although within the 
conventional limit, it is enforceable for 
the principal only. How is a distant 
purchaser to be familiar with such a pe- 
culiar provision? 

In some states, statutes make void, 
notes given fora gambling consideration 
as against all persons but purchasers for 
value without notice. In other states, 

.even innocent indorsees are declared by 
statute, not protected. 
formity is to regretted. 

Respecting irregular indorsements, 
the statutes of some of the states enact 
the character of liability assumed. These 
are not uniform; but in the absence of 
statute, there is on this point an irrecon- 
cilable-conflict of decision throughout 
the states. The sufficiency and effect of 

acceptances and promises to accept—ver- 


This non-uni- 





THE BANKING 





LAW JOURNAL. 





bal or written—is a subject of statutory 
and judicial provision and deviation. 

Days of grace, knowledge of the appli- 
cation or non-application of which to va- 
rious classes of instruments is necessary 
for the guidance of the holder and his 
agent in determining maturity, are the 
subject of much conflict of statute, as 
well as decision. So the holiday laws in 
the different states, and the rules gov- 
erning the maturity of paper falling due 
on holidays, are not the same. 

What has been said is merely suggest- 
ive. We have neither time nor space to 
go more thoroughly into the subject, 
and unearth and state more subjects of 
conflict. Enough has been said to show 
that almost every state has provisions, 
peculiarly its own, governing commer- 
cial paper and the liability of parties 
thereon. The conflict of not 
statutory alone. The courts of the 
states have differed on many points of 
commercial law. 


rule is 


A remedy is needed, 
and it rests with the legislatures of the 
respective states. Merely’ abolishing 
existing provisions and enacting that the 
law merchant shall govern commercial 
paper in a particular state, while help- 
ful, will not fully meet the requirements 
of the situation, for on many points of 
the law merchant, the courts fail to agree, 
and further, the law merchant itself 
needs to be supplemented by statute in 
many ways—for example, by provision 
such as made in Mr. QOdell’s proposed 
enactment, permitting and regulating 
suits and judgments against all parties 
to a negotiable instrument, in the inter- 
est of prompt and proper enforcement in 
the courts. 

If bankers in each state would take 
up and compare the commercial laws of 
their own state with those of others, and 
agree upon a code of laws governing 
commercial paper; follow this up by 
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conference with bankers of other states; 
create a sentiment in favor of a certain 
uniform code of rules; and finally urge 
its adoption upon respective state legis- 
latures, much good would undoubtedly 
be accomplished. That there is a ten- 
dency to do this in the case of particular 
laws whose complexity seriously vexes 





HE charter granted to the American 
Association of Public Accountants 
by the Board of Regents of the Univer- 
sity of the State of New York for the 
founding of a professional and technical 
school of accounts, is but one of many 
acts in the progress of education attrib- 
utable to that body, and it would seem 
to deserve no more attention, to involve 
no greater consequences than the many 
other acts of a like nature, all of import- 
ance, but still only solitary items in the 
general educational evolution. 

However, tu an imaginative mind ca- 
pable of toreseeing consequences and 
acquainted with the inner life of ac- 
countancy and the many struggles that 
have been made by its votaries for its 
elevation and enlargement, this charter 
possesses features of a most unique 
character, making a point in history 
fully as striking as when the learned 
professions of law and medicine were 
first brought within legal regulations 
and the practice thereof restricted to in- 
dividuals duly qualifying before educa- 
tional authorities instituted for that spe- 
cific purpose. 


ACCOUNTANT. 


THE FUTURE ACCOUNTANT. 
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and inconveniences dealings with com- 
mercial paper, is evidenced by the re- 
cent days of grace agitation, wherein 
total abolishment has been recommended 
by resolution in a number of state bank- 
ers’ conventions, and successful results 
already obtained in the legislatures of 


one or more states. 


A new profession is born, clothed with 
legal recognition, and to be established 
upon the sure and permanent founda- 
tion of scholastic attainment. 

That the occupation of Public Ac- 
countant is deserving of such rank 
arises from the fact that it possesses 
those characteristics which have at all 
times distinguished a professional from 
a non-professional calling, namely, un- 
limited expansion; the necessity of con- 
tinuous and assiduous study during the 
life of one engaged in it; constant exer- 
cise of a high order of logic and invent- 
iveness to cope with its varied and ever 
changing problems; cumulative experi- 
ence, and necessity of a thorough pre- 
liminary, scholastic and technical train- 
ing. 

The absence heretofore of the last- 
named element, as also the non-existence 
of regulation by law, have militated se- 
verely against the normal and legitimate 
progress of accountancy, depriving it of 
a fixed status, and causing it to exhibit 
types of every degree, from men of 
brilliant and scholarly minds, dignifying 
the calling by years of continuous and 
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illustrious service, to a raft of impostors 
preying fora brief spell upon the com- 
munity, retiring in disgrace and throw- 
ing discredit upon the general body. 

The establishment of a professional 
school admitting only pupils who have 
attained a required degree of scholar- 
ship, and who are to pursue therein a 
thorough course of instruction under the 
tuition of the ablest expounders extant, 
will afford opportunities never before 
enjoyed, which, together with the newly 
acquired legal status of the profession 
to the right of distinction conferred by 
this term, will attract to it many of the 
ablest and brightest intellects; and the 
accountant of the future will be as far 
superior to the accountant of to-day as 
the physicians and surgeons of modern 
time are superior to the solitary students 
in the early days of the medical pro- 
fession. 

This is a feature upon which we can 
dwell profitably, as it appeals to our 
most commendable hopes. Every gen- 
eration has given to the world a limited 
number of master minds endowed by 
Providence with genius of an unusually 
high order and who appear as stars of 
the first magnitude in the firmament of 
To such 
traceable most of that which is best in 
the advancement of civilization, and, 
while many were born in humble cir- 


human intelligence. men is 


cumstances, in nearly every instance 
their early life was marked by a persist- 
ent and successful struggle to secure 
the advantages of a collegiate education, 
the importance of which as an essential 
equipment for their life’s work is strik- 
ingly exemplified by the indefatigable 
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efforts they all made to secure it. The 
recognized learned professions, divinity, 
law and medicine, and the sciences of 
the profounder type were the fields of 
usefulness which naturally attracted 
great minds as affording the broadest 
scope for the exercise of phenomenal 
genius, and as Providence has been ever 
prompt in giving tothe world men pe- 
culiarly endowed for every new use, we 
may reasonably expect that from among 
the college graduates who will enter our 
school of accounts there will be some 
who will develop a genius for the sci- 
ence of accounts fully as great as those 
who have illuminated history in other 
illustrious walks of life, and whose con- 
tributions to the literature of this science, 
even now rapidly assuming a highly 
gratifying and intellectual tone, will 
give increasing force and a livelier in- 
terest to its development. 

This movement has already been car- 
ried to quite an extent by the accountants 
students societies and debating clubs in 
England and Scotland, and the lectures 
delivered upon the subject of accounts 
by chartered accountants before these so- 
cieties, and which appear in the columns 
of The Accountant, an English publica- 
tion devoted exclusively to the interests 
of public accountants, afford reading 
matter of a fascinating and philosoph- 
ical character, and exhibit a vast field 
for the profitable exercise of scholarship 
and didactic eloquence, to say nothing 
of the extreme utility as an element of 
business security and serviceability when 
practically applied. 


RicHARD M. CHAPMAN. 


New York. 
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NEGOTIABLE PAPER IN ILLINOIS. 


An address delivered by Mr. J. J. P. Odell, President Union National Bank, Chicago, before the Bankers’ Club 
of Chicago, December 10, 1892. 


HE laws of Illinois upon the subject 

of negotiable paper are in a most 
unsatisfactory condition. In nearly all 
commercial communities of the world 
what is known as the ‘‘ law-merchant ” 
prevails, by which the rights and lia- 
bilities of all parties to commercial 
paper are easily understood and well 
known. In this state, however, there 
still remains in our statute book a relic 
of colonial days, when the exchanges of 
the people were carried on quite as 
much by barter of personal property as 
by the use of money. In those days 
promises to pay so many codfish, pounds 
of tobacco, bushels of wheat, corn or 


potatoes, bundles of shingles, or the 
like, were as current as promises to pay 


money at the present day. In view of 
this fact it was no doubt then deemed 
wise to make these promises negotiable, 
and to modify the law merchant to fit the 
necessities of a pioneer people. How- 
ever well these early enactments may 
have served the exigencies of the early 
times, they have long since outlived 
their usefulness and been repealed, and 
the law merchant restored in all the 
states, so far as I have been able to as- 
certain, except Indiana and Illinois, 
Those parts of our statute which are 
most obnoxious to modern usage, were 
enacted in 1827, when the state con- 
tained less than 150,000 people. It 
provides, among other things, that all 
promissory notes, bonds, due bills, and 
other instruments in writing, whereby 
the maker promises or agrees to pay 


any sum of money, or articles of per- 
sonal property, or acknowledges any 
sum of money or article of personal 
property to be due to any other per- 
son, shall be negotiable by endorse- 
ment thereon, so as to be enforceable 
absolutely by a holder in good faith. 
No distinction being made between a 
promise to pay money and a promise to 
pay in personal property. Promises to 
pay in cash, or in cabbage, are alike 
currency under this law. It further 
provides that such instruments can only 
be transferred by the endorsement of 
the person to whom they are made pay- 
able, who is then denominated an as- 
signor, instead of an indorser, as by the 
law merchant. If the maker does not 
pay his cash or his cabbage as agreed, 
no notice of dishonor need be given the 
assignor; but the holder of the promise 
must sue the maker to the first term of 
court, and endeavor to make him pay. 
If collection can not be thus enforced 
out of the maker, then the assignor be- 
comes liable to the holder. But if suit 
is not brought against the maker, to 
the first term of court, after maturity of 
the paper, then the assignor is dis- 
charged altogether, unless the holder 
can affirmatively prove that a suit against 
the maker would have been unavailing, 
or that he had absconded, or resided 
out of the state. 

Most business men of Illinois, and 
probably most of our adult people, un- 
derstand the features of this anomalous 
law, and govern themselves accordingly. 
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The rest of the commercial world are in 
ignorance of it. 

The exchanges carried on annually be- 
tween this great state, and other states 
and nations, run away into the billions. 
Commercial paper made, endorsed, and 
payable here, to the amount of many 
millions of dollars, is issued in the 
course of trade to people in nearly every 
civilized community on the globe. They 
assume, and have a right to, that the 
laws of the civilized world, that is to 
say, the law merchant, prevail in the 
state of Illinois and its great commer- 
cial metropolis, the fourth city on the 
globe. Treating our promissory notes 
received by them, as governed by that 
law, they not infrequently learn to their 
sorrow that our statute concerning ne- 
gotiable paper was enacted, not for a 
commercial community, but for the 
hunters, trappers and pioneers of the 
early days, when barter took the place 
of currency, and when payments at ma- 
turity were scarcely expected and seldom 
enforced. It is not too much to say 
that ignorance of the peculiarities of 
this statute causes an annual loss to 
holders of our paper, living out of the 
state, amounting to a million dollars or 
more, and no end of embarrassment. In 
the faith of a good endorsement, the 
foreign holder postpones suit against 
the maker for a few days or weeks, and 
thus often loses his remedy against the 
endorser altogether. In Cook county, 
where we have two terms of court each 
month, most extraordinary promptness 
is required in beginning suit, so as not 
to discharge an endorser. 

This primitive statute has another 
most obnoxious application. Negotiable 
paper is governed by the law of the state 
where it is made payable. Many mil- 
lions in bonds and business paper made 
and endorsed in other states, but pay- 
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able at some bank or trust company in 
Chicago, are annually put in currency 
throughout the country. Their nego- 
tiability and the liability of endorsers 
thereon are governed by the law of IIl- 
inois. Thus this absurd statute is im- 
ported, unbeknown, into every such se- 
curity made elsewhere and payable 
here. If this fact were generally known, 
it would have a tendency to discredit 
our position as the great and growing 
financial center for the exchanges of the 
great west. 

People whose ideas of commercial in- 
tegrity are not of a high grade, would 
probably be quite content with the 
losses of outsiders, occasioned by ignor- 
ance of our laws, on the ground that 
what is their loss may be our gain. No 
one actuated by the principles of busi- 
ness honesty could, however, take that 
view of it. The losses which fall upon 
outsiders are, however, far less than 
those which occur to our own people 
under the operation of this law. For 
instance, an endorsed note comes due 
and is not paid, all parties living in this 
state. Unless the maker has made an 
assignment, the holder, in general, has 
no means of knowing or proving whether 


a suit against him would be unavailing 


or not. The best legal proof isa judg- 
ment and unsatisfied execution. To ob- 
tain judgment requires from a month in 
some parts of the state to two or three 
years in others. In Cook county the 
Jonger period is often necessary, and 
here nine-tenths of the commercial tran- 
sactions take place. It is said, and. is 
probably too true, that a lawyer who 
cannot delay a case even on a promis- 
sory note from one to two years, does 
not know his business. Pending this 
delay the endorser is liable to fail in the 
natural course of things, or, if the 
amount be large in proportion to his 
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property, will quite generally put his 
house in order to evade payment before 
the ultimate day when he can lawfully 
be called upon, 

If, instead of suing the maker, the 
holder of the note proceeds at once 
against the endorser, onthe ground that 
a suit against the maker would be un- 
availing, he must prove that fact before 
he can recover. How will he prove it? 
The relations commonly existing be- 
tween the maker and endorser of notes, 
arethose of friendship. Neitherwillswear 
against the other unless he is obliged to. 
In asuit against the endorser, the maker, 
unless he had made an assignment, will 
swear that had he been promptly sued, 
he had property out of which the money 
could have been made, and he would 
probably swear to the truth, Yet it is 
certain that had he been thus sued, and 
judgment beer obtained, the sheriff 
could never lay hold of that property. 


People who are liable on notes, in any 
capacity, which they do not intend to 
pay, are seldom found by the sheriff 
with anything in their possession to 
levy on. 

So the holder of a dishonored note is 
oftentimes ‘‘ between the devil and the 


deep sea” for a remedy. Whether he 
should first attack the maker or the en- 
dorser, he can seldom determine with 
certainty. Either course is dangerous. 
Halting between the two, he frequently 
does not act at all, or acting, finds at the 
end of a law suit that the remedy 
adopted was the wrong one and so loses 
his debt altogether. I make these state- 
ments from an observation of many 
years. They will be appreciated and 
confirmed by the knowledge of business 
men throughout this state. Illinois 
bankers seldom suffer in the way indi- 
cated. They know our law and avoid 
its force by requiring guaranties instead 
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of endorsement, but their customers, 
and banks and business men in other 
states meet continual losses by reason 
of the imperfect condition of the abom- 
inable local statute to which I have re- 
ferred. 

There is another remarkable feature 
of this statute as expounded by our su- 
preme court which is quite unaccount- 
able on any basis of common sense or 
common honesty. A note payable simply 
to bearer, is negotiable, but if payable 
to some person by name, or bearer, it 
requires the endorsement of that person 
to make the note negotiable. Millions 
of dollars of paper made in Illinois and 
payable to some person by name, or 
bearer, is probably at all times in circu- 
lation, not endorsed, in the form of 
notes, bonds, etc. No one but the per- 
son named in these securities could en- 
force payment of them. Title to them 
can pass in no way except by his en- 
dorsement. Any defense existing be- 
tween him and the maker can be inter- 
posed. In other words, they are not 
negotiable without endorsement, simply 
because they run to some payee or bear- 
er instead of to bearer only. This 
feature of the law caps the climax of 
absurdity. Yet this entire law, and this, 
its most ridiculous feature, has been in 
force in this state for nearly seventy 
years and no attempt has been made to 
repeal or modify it. 

Is it not high time that our laws gov- 
erning negotiable paper should be put 
upon a plane with the other great com- 
mercial communities of the earth? Sureiy 
this great state and this great city, the 
peers in business integrity of the best, 
should have laws equal to the best gov- 
erning the billions of business paper 
handled by ourselves and our neighbors 
throughout the vast region where we 
have commercial intercourse. 
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Now the remedy for all the troubles 
and embarrassments to which I have re- 
ferred, is exceedingly simple and easy 
to accomplish if the legislature will only 
give it attention. It would be sufficient 
to repeal the entire chapter of the re- 
vised statutes concerning negotiable in- 
struments, and enact in its place three 
lines as follows: ‘‘ The rights and liabil- 
ities of all parties to or upon negotiable 
notes and bills of exchange, shall here- 
after be controlled and determined by 
the law merchant.” Such simplicity of 
enactment, however, is not customary 
in this state. The law merchant touch- 
ing bills and notes is probably better 
known to business men throughout the 
world than any other with which they 
are concerned, It is not unlikely, how- 
ever, that there would be found in the 
legislature some who would not be in- 
clined to favora repeal of that portion 
of the law which places contracts for the 


delivery of personal property on the 
same plane as to negotiability with notes 


payable in money. I do not deem it 
material in the interest of commerce to 
disturb that portion of our law. All 
that is requisite is the enactment of the 
law merchant to govern negotiable paper 
payable in money, so that any man who 
takes a piece of that paper anywhere, 
will fully understand its nature and the 
liabilities of the parties; that is to say 
that upon its dishonor, every party to 
it, upon due notice, becomes instantly 
liable for its payment. The onus of ad- 
justment or settlement between them 
should not be thrown upon the holder, 
but should be borne by themselves. 

For the efficient administration of the 
law merchant it is desirable that the 
holder of negotiable paper may include 
all or any of the persons liable upon it 
in one suit. There is neither propriety 
nor necessity in requiring several suits, 
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when all can be included in one if the 
law so authorizes. 

It should be provided further that 
when suit is brought against persons 
jointly liable, as for instance, partners, 
and only a part of them have been sum- 
moned by reason of absence or the like, 
that judgment could be entered and en- 
forced against the joint property of all, 
but only against the individual property 
of those actually served. As our law 
now is, in such a case, the joint or firm 
property cannot be seized at all unless 
all the parties are served with summons. 
It often happens that whensuit is brought 
some member of a firm is temp*rarily or 
perhaps purposely absent from, or may 
be he resides out of, the state. In such 
cases only the individual property of the 
partners served can be touched. That of 
the firm cannot be seized upon execution 
or sold as partnership property. Surely 
our laws should not remain in this con- 
dition. 

I have taken the liberty to draw upon 
the resources of acompetent legal friend 
to prepare a bill embracing the necessary 
points of reform which I have indicated, 
and he has done so. The bil! so pre- 
pared I will submit to you. It embodies, 
I believe, everything necessary to achieve 
the purposes desired, and does not dis- 
turb the law at all touching the nego- 
tiability of writings promising delivery 
ot personal property. If we put our 
shoulder to the wheel with unanimity it 
would seem that so just a measure will, 
when explained, commend itself to the 
good judgment of the general assembly. 
Its provisions simply place our law as to 
business paper on the same footing as in 
nearly every other state in the Union, 
and in all civilized commercial nations 
of whose polity, in this respect, I have 
knowledge. 





NEGOTIABLE PAPER. 


Proposed Amendment, 


AN ACT to amend Section VII of ** An act to revise 
the laws in relation to promissory notes, bonds, due 
bills, and other instruments in writing,” approved 
March 18, 1874, and to regulate the conduct of suits for 
enforcing payment of certain negotiable instruments, 
on which parties are jointly or severally liable. 

Be it enacted by the people of the State of Illinois 
re presented in the General Assembly: 

SECTION 1, That Section VII of “An act to revise 
the lawin relation to promissory notes, bonds, due 
bills and other instruments in writing,” approved 
March 18, 1874, is hereby amended so as to read as fol- 
iOWs: 

‘The rights of the lawful holders of promissory notes 
payable in money, and the liability of all parties to or 
upon said notes shall be the same as that of like parties 
to inland bills of exchange according to the custom of 
merchants. Every assignor of every other note, bond, 
bill or other instrumentin writing, mentioned in Sec- 
tion III of this act, shall be liable to the action of the 
assignee or lawful holder thereof, if such assignee or 
lawful holder shall have used due diligence by the in- 
stitution and prosecution of a suit against the maker 
thereof, for the recovery of the money or property due 
thereon, or damages in lieuthereof. But if the insti- 
tution of such suit would have been unavailing, or the 
maker had absconded, or resided without, or have left 
the state when such instrument became due, such as- 
signee or holder may recover against the assignor as 
if due diligence by suit had been used. 

Sec. Il. Persons severally liable upon bills of ex- 
change or promissory notes, payable in money, may, 
all or any of them severally, be included in the same 
suit at the option of the plaintiff, and judgment ren- 
dered in said suit shall be without prejudice to the 
rights of the several defendants as between them- 
selves. 
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Sec. III, In any suit mentioned in the preceding 
section a separate judgment may be entered by de- 
fault against any defendant or defendants severally 
liable who have been duly served with summons, and 
against whom the plaintiff would have been entitled to 
judgment had the suit been against such defendant or 
defendants only. The suit shall thereby be severed, 
and shall proceed to trial against the other party or 
parties in the same manner as if it had been com- 
menced against such other party or parties only, and 
if the plaintiff recover judgment, shall be entered 
against such one or more of the defendants as are 
found liable to him, but in no event shall the plaintiff 
be entitled to more than one satisfaction. 

Sec. 1V. Whenever the drawer or endorser of an 
accepted bill of exchange, or the endorser or guaran- 
tor of a promissory note shall have been joined with 
the acceptor of said bill or the maker of said note 
in a suit to enforce collection thereof, and judgment 
has been recovered against any such drawer, endorser 
or guarantor who shall thereafter pay the same, the 
person so paying shall be entitled to have the judg- 
ment released as to him, but the judgment shall, at 
his option, stand and may be enforced by execution 
under the order of the court against any other party 
thereto who remains liable to the party paying as upon 
said bill or note, for the reimbursement of the party 
so paying. If there be any contest as to such liability 
the court may order an issue to be made up between 
the contesting parties, which shall be summarily de- 
termined as the court may direct. 

Sec. V. In all suits on negotiable instruments where 
any of the defendants are jointly liable, and only one 
or more, but not all of them have been served with 
summons, if the plaintiff recover, judgment shall be 
entered in form against all the defendants so jointly 
liable, but so far only as 1t may be enforced against 
the joint property of all and the separate property of 
the defendants served. 
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CURRENT LEGAL DECISIONS. 


ais department embraces all the newly decided cases of importance to bankers, bank counsel and bank di- 


rectors. 


The experiences theydisclose are likewise worthy the careful attention and study of the merchant, 


the depositor, and the bank student seeking advancement. Furtherinformation regarding any case published 


herein, will be furnished on application. 


EFFECT OF USURY ON PLEDGED OR MORTGAGED PROPERTY IN 


MISSOURI. 


U. S. Circuit Court, W. D. Missouri, November 7, 1892. 


Mackey v. Ho.MeEs, 


Missouri bankers will note the recent enactment (June 22, 1891,) quoted below, imposing a 
new penalty for usury, namely, the invalidation of the lender’s security, if he exacts or receives 
usurious interest. The case below was an action bya lender to enforce chattel mortgage security 


taken for a loan, by acquiring possession of the property. 
previous to the taking effect ot the act of 1891. ; 
The court holds the mortgage thereby invalidated. 


lender after that act. 


1. Laws Mo. 1891, Ps 170, § 2, provides that when the 
validity of any pledge or mortgage of personal prop- 
erty to secure indebtedness is drawn in question 
prof that the party holding the lien has received or 
exacted usury shall render such lien invalid. He/d, 
that this merely prescribed an additional penalty for 
anact which was before unlawful, and therefore it 
invalidated a chattel mortgage, made before it went 
into effect, when usury was received on the indebted- 
ness afterwards, and that such a construction was not 
giving the statute a retroactive operation, 

2. In an action of replevin to recover personal prop- 
erty held under a mortgage, which has been invali- 
dated under said act by the exaction of usury, the 
plaintiff can only recover the specific chattel, or its 
equivalent in money, where he 1s in a position to so 
elect ; and no judgment in assumpsit or for the mort- 
gage debt can be rendered therein, nor can any affirm- 
ative relief be granted to defendant. Hamilton v. 
Clark, 25 Mo. App. 428. followed. 


At Law. Action of replevin, brought 
by Cornelia Mackey against Moses M. 
Ho!mes to recover personal property 
held under a chattel mortgage. On 
motions to strike out the two counts of 
the answer. Denied as tothe first count, 
and sustained as to the second. 

Scarrit & Scarrit, for plaintiff. 

Brumback & Brumbackand A. F. Evans 
for defendant. 


The chattel mortgage was executed 
The usurious interest, however, was paid to the 


Pui.ips, District Judge. 1. Section 1 
of the act of the Missouri legislature 
adopted April 21, 1891, (Laws Mo. 1891, 
p. t70,) declares that— 


“Usury may be pleaded as a defense in civil actions 
in the courts of this state, and, upon proof that usuri- 
ous interest has been paid, the same, 1n excess of the 
legal rate of interest, shall be deemed payment, shall 
be credited upon the principal debt, and all costs of 
the action shall be taxed against the party guilty of 
exacting usurious interest, who shall in no case re- 
cover judgment for more than the amount due upon 
the principal debt, with legal interest, after deducting 
therefrom all payments of usurious interest made by 
debtor, whether paid as commissions, or brokerage, 
or as payment upon the principal, or as interest on 
said indebtedness.”’ 


Section 2 declares that— 


“In actions for the enforcement of liens upon per- 
sonal property pledged or mortgaged to secure in- 
debtedness, or to maintain or secure possession of 
property so pledged or mortgaged, or in any other 
case when the validity of such lien is drawn in ques- 
tion, proof upon the trial that the party holding or 
claiming to hold any such lien has received or exacted 
usurious interest for such indebtedness shall render 
any mortgage or pledge of personal property, or any 
such lien whatsoever thereon, given to secure such 
indebtedness, invalid and illegal.” 


This act went into effect on the 22d 
day of June, 1891. 
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The first count in the answer, while it 
discloses the fact that the chattel mort- 
gage under which the plaintiff claims the 
right of possession to the property in 
question was executed prior to the said 
22d day of June, 1891, distinctly al- 
leges that the notes executed by the de- 
fendant for usurious interest were paid 
by defendant, and the money was re- 
ceived by plaintiff, after the 22d day of 
June, 1891. We recognize the fact that 
the organic law ot the state (section 15, 
art. 2, Const. 1875) prohibits any law 
retrospective in its operation; and we 
recognize the turther rule of law that all 
such legislative acts are presumed to be 
prospective in their operation. But the 
plaintiff never had any Jawful right or 
claim to this usurious interest thus ex- 
acted. It was interdicted at the time 
the contract was made, and any defend- 
ant could plead such usury in defense 
to any action predicated of such contract, 


Rev. St. 1879, § 2727, and Rev. St, 1889, 


$5976. The difference consists merely 
in the penalty prescribed for the mis- 
deed. Therefore, the plaintiff never had 
any vested right in this usury. It was 
unlawful and contrary to the policy of 
the state. And while the legislature 
could by no ex post facto or retrospective 
law touch or affect the antecedent con- 
tract, it was perfectly competent for it 
to declare, as it did in said section 2 of 
the act of April 21, 1891, that, if any 
usurer, after this law shall take effect, 
shall exact usurious interest for a debt 
secured by a chattel mortgage, he 
shall lose the _ benefit and _ pro- 
tection of such mortgage. It is 
but a new penalty attaching to an act 
declared beforehand to be unlawful, and 
for repeating the offense after the new 
enactment. If it should be held that 
the act of 1891 does not apply to this 
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transaction and the unlawful interest 
exacted after its passage, it would result 
that no penalty whatever could attach to 
the usurious contract, and that all de- 
fense whatsoever was lost to the defend- 
ant when such contract should be drawn 
in question; for by the last section of 
the act of 1891 said section 5976 o: the 
General Statutes of 1889 is expressly re- 
pealed. Except when the language of the 
legislature is such as to admit of no two 
meanings asto its import, it is the duty 
of the court to be constrained by the 
interpretation which will plainly effectu- 
ate the legislative intent, and preserve 
the known public policy of the state. 
The motion to strike out the first count 
of the answer is therefore overruled, 

2. The second count of the answer, it 
seems to me, is quite unnecessary. It 
pleads matters evidently based on the 
first section of said act of 1891. I take 
it that this section applies only to the 
instance where suit is brought to recover 
on the note or contract vitiated by usury. 
The action here is replevin to recover 
possession of personal property men- 
tioned in the mortgage given to se- 
cure a debt affected by usury. The 
plaintiff in this action can only re- 
cover the specific chattel, or its equiva- 
lent in money, where the plaintiff is in 
position to so elect. No judgment in 
assumpsit or for the mortgage debt can 
be rendered therein. Hamilton v. Clark, 
25 Mo. App. 428. So, if the defense 
interposed by the defendant in the first 
count of the answer be sustained by the 
proofs, it will put an end to this action. 
Neither the statute in question, nor any 
known rule of procedure, entitles the 
defendant to any relief over against the 
actor in such event. The motion to 
strike out the second count of the an- 
swer is sustained. 
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TAXATION OF BANKS IN KANSAS—ENJOINING COLLECTION UPON 
ERRONEOUS RETURN. 


Supreme Court of Kansas, January 7, 1893. 


BANK OF SANTA FE V. 


Where the cashier of a banking corporation organ- 
ized under the laws of Kansas makes and delivers in 
May to the assessor a personal property statement of 
the taxable property of the bank, and “through a 
mistake of law and of fact,”’ gives an amount exceed- 
ing the amount for which the bank as a bank is liable 
to be taxed, but does not give any list of the names 
of the stockholders or the amount of the undivided 
profits or surplus, as required by law, and thisis never 
done by any agent or officer of the bank, and no proper 
steps are ever taken tocorrect the “ mistake of law 
and of fact’’ made by the cashier, and taxes are after- 
wards levied upon the amount given in the personal 
property statement made by the cashier, and it does 
not appear that the stockholders are ever assessed or 
taxed, or that the taxes against the bank are more 
than it and its stockholders should pay,and in January 
afterwards, the treasurer and sheriff are proceeding 
tocollect the taxes against the bank, /e/d, that the 
bank does not then have any action to enjoin such 
treasurer and sheriff from so collecting the same. 

(Syllabus by the Court.) 


Action by the Bank of Santa Fe, 
against John C. Buster, sheriff, John G. 
Michaels, county treasurer, and the 
board of county commissioners of Has- 
kell county, Kan., to enjoin defendants 
from enforcing certain taxes against the 
bank. A decree granting a temporary 
injunction was reversed by the district 
court, and the bank brings error. 

The Bank of Santa Fealleged that on 
the 3d day of May, 1890, J. L. Kennard, 
the cashier, made a personal property 
statement to W. B. Claybourn, the as- 
sessor of the township in which the city 
of Santa Fe was situated,—said city 
being a city of the third class,—of the 
amount of personal property for which 
the bank was liable to be taxed; that in 
making the statement, Kennard, through 
a mistake of law and of fact, instead of 
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making a statement of the names of the 
stockholders in the bank, and the 
amount of stock held by each, as re- 
quired and provided by section 6868 of 
the general statutes of Kansas, gave as 
the total amount of personal property 
the bank was required to list for pur- 
poses of taxation the sum of $5,000; 
that the fair the bank 
should have been taxed was not to 
ceed $2,000; that on the 7th of May, 
1890, the assessor filed the statement in 
the office of the county clerk of Haskell 
county; that in June, 
becoming aware of his mistake,appeared 
before the board of county.commission- 
ers of Haskell county, called their at- 
tention to the mistake, and requested 
that it be corrected, and that the amount 
for which the bank was liable to be 
taxed should be reduced upon the re- 
cords to the proper amount; that the 


sum on which 


ex- 


1890, Kennard, 


board of county commissioners post- 
poned action upon the application, and 
took no action with reference thereto, 
until January, 18y1, when their attention 
was again called to the matter by the 
affidavit of Kennard, setting out the 
foregoing facts, and asking for a rebate 
on the assessment, based on the amount 
of $5,000, but the board again refused 
to take action thereon; that the county 
clerk of Haskell county, in making up 
the tax-roll of the county, entered a tax 
against the bank based upon the erro- 
neous return and statement, and the tax 
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so entered against the bank was unjust, 
unfair, illegal and excessive in the pro- 
portion of five to two; that the bank has 
refused to pay said illegal tax, but has 
at all times been ready and willing to 
to pay a fair, just, equitable and legal 
tax upon the personal property of the 
bank, and has tendered such an amount 
to the treasurer of the county, and to 
the sheriff of the county, and offered to 
pay it; that upon refusal of the bank to 
pay such illegal tax the treasurer of the 
county issued to the sheriff a tax war- 
levy 
upon the goods and chattels of the bank 
tothe amount of such illegal tax, and 
collect such illegal tax; that the sheriff 
has levied upon certain personal prop- 
erty of the bank, and is now threatening 
and is about to advertise and sell the 
property, the tax warrant being wholly 
illegal; wherefore the bank asks that 
the sheriff be enjoined from proceeding 
further under the 


rant commanding the sheriff to 


warrant, and trom 
advertising or selling its personal prop- 
erty, and from collecting or attempting 
to collect such tax; and that the county 
treasurer and the board of county com- 


missioners be enjoined from taking any 
steps towards the collection of said ille- 
val tax. 


The probate judge of the county 
granted to the bank a temporary in- 
junction, but the judge of the district 
court at chambers, dissolved it, upon 
the sole ground that the bank's petition 
did not state facts sufficient to entitle it 
to recover, or to the relief prayed for. 


VALENTINE, J. We think the decision 
of the judge of the district court is cor- 
rect. Whatever mistake was made in 
the assessment of either the plaintiff's or 
the stockholders’ property was made by 
J. L. Kennard, cashier and agent of the 
plaintiff, and the plaintiff is certainly 
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bound by the statement made by its 
agent, unless the plaintiff, through that 
or some agent or officer, resorted to the 
proper means to have such mistake cor- 
rected. It does not appear that any 
such thing was ever done, and therefore 
its agent’s ‘‘ mistake of law and of fact,” 
whatever that might have been, has 
never been corrected. It does not ap- 
pear that any list of the names of the 
stockholders of the plaintiff bank, or the 
amount or the value of such stock, or of 
any stock held by either the bank itself 
or the individual stockholders, or the 
value of any undivided profits or surplus 
remaining in the bank, has ever been 
furnished by the bank, or by any one of 
its agents or officers, to the assessor, or 
to the board of county commissioners, 
or to the board of equalization, or to 
any other board or officer having any- 
thing to do with the assessment of prop- 
erty or the levy or collection of taxes. 
This should have been done. Gen. St. 
1889, pars. 6868, 6921, 6922. It does 
not appear what the value of the stock 
held by the bank and its stockholders 
or by the bank or any of its stockhold- 
ers, was, or that the aggregate value, or 
even the value of the stock held by the 
bank itself, was less than the $5,000, the 
amount of the assessment. It does not 
appear that the value of the taxable 
property of the bank, after deducting 
the value of all its real estate, would be 
less than$s5,000. The allegation ‘‘that 
the fair, just, legal, and equitable sum 
on which said bank should have been 
taxed was not to exceed $2,000,” and 
other like allegations, without stating 
what the property was, or its value, are 
not sufficient. It does not appear that 
any of the stock of any one of the stock- 
holders has ever been assessed in any 
other manner than by the assessment 
complained of inthisaction. No stock- 
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holder is complaining, and in all proba- 
bility no stock has been assessed or 
taxed more than once, if at all. What 
the amount of the capital stock of the 
bank is, or what its value is, is not 
shown; and certainly the bank and its 
stockholders will not be required to pay 
more taxes on this assessment than they 
ought to pay. Even where the assess- 
ment is regular, and where the assess- 
ment is upon the individual stock separ- 
ately of each of the individual stockhold- 
ers, still the statute relating to banks 
like the present provides that ‘‘said 
bank or banking association shall pay 
the tax assessed upon said stock and 
undivided profits or surplus, and shall 
have a lien thereon until the same is 
satisfied.” Gen. St. 1889, par. 6868. In 
fact it can make but little difference, as 
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a general rule, whether the assessment 
is made upon the stock of each stock- 
holder separately, or is made against 
the bank itself for the whole amount of 
the stock. And, further, it does not 
appear that the plaintiff, or any agent 
for the plaintiff, ever appeared before 
the board of equalization to have the 
mistake made by its cashier and agent 
corrected. We think no equity is shown 
in this case in favor of the plaintiff. We 
think this case falls within the principles 
enunciated in the case of Bank v. Nips, 
47 Kan. 744, 28 Pac. Rep. rors, and 
not within the principles enunciated in 
the case of Bank v. Fisher, 45 Kan. 726, 
26 Pac. Rep. 482. The order of the 
judge of the court below vacating the 
temporary injunction will be affirmed. 
Allthe justices concurring. 


NOTES OF CASES. 


Lien on Bank Stock for Stockhoider’s Indebtedness. 


Farmers’ & Traders’ Bank of Bonaparte v. Haney et. al., Supreme Court of Iowa, January 20, 1893. 


Dennis Haney, a stockholder in the 
Farmers’ & Traders’ Bank, was indebted 
to it in a large amount, to secure which 
he executed notes and a mortgage to 
the bank. Action was brought on the 
notes and to foreclose the mortgage, and 
the controversy in the case was between 
the plaintiff bank, and the State Bank 
of Keokuk, a judgment creditor of 
Haney, as to priority of liens upon the 
mortgaged real estate, and also upon 
the bank stock which Haney owned in 


the bank. The court’s decision is re- 
ported so far only as it involves the 
question of lien on the bank stock. 

The plaintiff bank claimed that by 
virtue of the provisions contained in 
Haney’s stock certificate, and certain by- 
laws of the bank, it had a lien upon the 
stock for any indebtedness of Haney to 
it. The Keokuk bank denied the lien 
and claimed the stock under an attach- 
ment. The language of the court in 
deciding this question is reported in full: 
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‘*The remaining question in the case 
relates to the priority of the claims of 
the parties upon the bank stock held by 
Haney. The stock certificate issued to 
Haney was in these words: 


‘No. 14. Farmers’ & Traders’ Bank of Bonaparte, 
Iowa, 1sshares. This is to certify that Dennis Haney 
is entitled to 15 shares of tne stock in the Farmers’ & 
Traders’ Bank, on which $50.00 per share has been 
paid. Transferable only on the books of said bank, 
in person or by attorney, on the surrender of this cer- 
tificate and payment of all liabilities. Bonaparte, 
Iowa, June rsth, 1882. B. R. Vale, President. Thomas 
Christie, Cashier.’ 


This certificate was issued in pursu- 
ance of by-laws duly adopted by the 
stockholders, which by-laws, so far as 
pertinent to the question under consid- 
eration, are as follows: 


‘The stock of this bank shall be assignable and 
transferable only on the books of this bank, subject 
to the restrictions and provisions of the banking laws, 
and a transfer book shall be provided, in which 
all assignments and transfers of stock shall be 
made. No transfer of stock shall be made with- 
out the consent of the board of directors, by any 
stockholder, who shall be liable as principal debtor or 
otherwise. Certificate of stock signed by the presi- 
dent and cashier shall be issued to stockholders, and 
the certificate shall state, upon the face thereon, that 
the stock is transferable only on the books of the 
bank, and that the stock of any stockholder liable to 
the bank, as principal debtor or otherwise, will not be 
transferred without the consent of the board of di- 
rectors.’ 


It appears to us that there should not 
be any question that the certificate and 
the by-laws constitute a contract be- 
tween the bank and the stockholder, by 
which the bank has an equitable lien 
upon the stock for any and all liabilities 
from Haney to the bank. If we under- 
stand the arguments of counsel for appel- 
lant, (the Keokuk bank), they do not 
seriously dispute the proposition that the 
contract was valid between Haney and 
the bank, but it is claimed that it is void, 
as to the creditors of Haney, because it 
is contrary to law, and against public 
policy. We have examined the argu- 
ments of counsel, and we do not think 
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their position can be maintained. Ap- 
pellant caused an attachment to be lev- 
ied on the stock some days after the 
mortgage was executed and delivered. 
It is a general rule that the lien by at- 
tachment is valid upon such legal inter- 
est as the defendant in attachment has 
in the property attached, and it may be 
that in the absence of notice that an- 
other lien exists, or that there are others 
who have liens or interest therein, an 
attaching creditor will have the right to 
maintain his attachment against the 
property. But there is a clear prepon- 
derance of evidence in this case that the 
attorney of appellant and the sheriff 
were distinctly notified, before any levy 
was made, that the bank had a lien on 
the stock. This being the fact, it should 
not be held that appellant has any more 
right to subject the stock to its claim 
than Haney would have had to sell his 
stock without payment of his liabilities 
to the bank, 

It does not appear to us to be neces- 
sary to further elaborate the case. The 
decree of the district court is affirmed.” 


When Action Can be Brought on De- 
mand Note. 


Agens v. Agens, Court of Chancery of New Jersey, 
December 31, 1892. 


The following, among other points, 
are decided in this case: 

1. An action at law may be brought 
ona promissory note, payable on de- 
mand, immediately after its delivery, 
and before any actual demand has been 
made. 

2. Where no time of payment is ex- 
pressed ina promissory note or other 
instrument for the payment of money, 
the law adjudges that the parties meant 
that the money should be payable im- 
mediately. 
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Reimbursement for Paid Draft. 


Bay City Bank v. Lindsay. 


Supreme Court of Michigan. 


December 22, 1892. 


A transaction such as disclosed in the following case is likely to come before any bank cashier for action 


in the daily course of business. 
lesson in banking practice. 
meet it. 
really pay the draft. 
to the bank in exchange 


As it resulted in loss to the bank, a perusal of the report will afford a useful 
A customer’s acceptance, payable at the bank, matures, and there are no funds to 
The customer informs the bank that the drawer, L. (who is responsible) is the person who should 
The bank agrees to take care of the draft if L. will take care of a sight draft on him, given 
The customer communicates with L. and obtains his consent. 


L., however, does 


not pay the sight draft, and the bank seeks to enforce its demand, arising out of taking care of the original 
draft, against L. The case is decided in L.’s favor, and against the bank. The bank seeks recourse against L. 


as a party to the original draft. 


The decision is that the bank’s act in taking the sight draft and charging up 


the original, was a Jayment of the latter, as distinguished from a transfer to the bank for value ; hence the bank 


cannot enforce against L. 


Neither can the bank have recourse against L. upon the sight draft, for there was no 


written acceptance by u.; and lastly, the bank cannot have recourse upon L. as for money paid out tor him a/ 


ts request in taking up the original draft, because the testimony 


fails to show that the dam was requested by 


L so to do, L.'s only promise being to the bank’s customer, of which the bank cannot avail. 


One Lindsay drewon E. J. Vance & 
Co., and Vance & Co. accepted the draft 
payable at the Bay City Bank. When 
presented by the holder at maturity, 
there were no funds to meet it, and 
payment was refused. The book-keeper 
of Vance & Co. then explained to the 
cashier that the draft was one which 
Lindsay should pay, and the cashier 
said he would take a demand or sight 


draft on Lindsay in payment, provided 
Mr. Lindsay would say he would take 


care of it. Vance & Co.’s book-keeper 
communicated with Mr. Lindsay on the 
telephone, and reported that Lindsay 
would take care of a sight draft. The 
Bay City Bank thereupon paid the ac- 
ceptance of Vance & Co. and took the 
sight draft, which was not paid. 

The action was by the bank, against 
Lindsay, to recover the amount paid by 
the bank on the draft, the proceeding 
being based on two grounds—(r1) that 
the draft was not paid by the bank, but 
that it was simply taken for value with 
the right to enforce against Lindsay; 
(2) that the bank had paid money for 
Lindsay, at his reguest, to take up the 
draft, for repayment of which he was 
liable. 

The court’s decision is against the 
bank on both grounds. We quote its 
language: 


‘Tt is first insisted that the draft should 
not be treated as paid, but should be 
held good in the hands of the bank; and 
it is claimed that the case falls within 
that class in which it is held that pay- 
ment by an indorser or other party to 
commercial paper, who, as between him- 
self and the other parties to such paper, 
stands in the position of surety, does 
not necessarily render the paper functus 
officio, but that it may beagain put afloat 
by the Daniel, Neg. Inst. 
1230, and cases cited. We think, how- 
ever, the testimony in this case does not 
show an attempt on the part of Vance X 
Co. to so treat this paper. This draft, 
when presented, had a limited indorse- 
ment, and the undoubted intention on 
the part of Vance & Co, was to pay and 
retire it, and the bank, in terms, ac- 
cepted a sight draft, and agreed to make 
payment, and did in fact make pay- 
ment. There was no intention on 
the part of either Vance & Co. or the 
officers of the bank that title should vest 
in the plaintiff. This is made to further 
conclusively appear by the fact that the 
bank charged theamount of the draft in 
question to the account of Vance & Co., 
and credited the proceeds of the sight 
draft, and afterwards fixed the liability 
of Vance & Co. by protesting the sight 
draft. It is unnecessary, therefore, to 


indorser. 
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decide whether Vance & Co. had the 
right to reissue the draft after payment 
by them, as no attempt to do so is 
shown. The circuit judge was right in 
holding that the draft was paid, and 
that no recovery could be had thereon. 

2. The question of defendant’s (Lind- 
say's) liability, under the money count, 
for money paid for his use, is more diffi- 
cult of determination. The plaintiff's 
(bank’s) contention is that the transac- 
tion amounted to a payment by the bank 
of $2000 upon a demand upon which the 
defendant was liable previously, and 
which it was the defendant’s duty to 
pay, and which the bank did in fact pay 
at his request; and it is said that the 
fact that the defendant agreed to accept 
a draft for the amount, and that such 
agreement is void under How. St. § 1583, 
does not change the relations of the 
parties; that the right of action was 
complete when the money was advanced. 
There is much force in this contention. 
Indeed, it seems to us unanswerable, if 
itcan be held that the transaction in 
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question established any privity between 
the defendant and the bank, But a 
careful examination of the testimony 
discloses the fact that the defendant did 
not authorize Butts (Vance & Co.’s 
book-keeper) to speak for him, There 
is nothing in Butts’ testimony which 
discloses that he was directed to ask any 
other than Vance & Co. to make pay- 
ment of this draft. The testimony fur- 
ther shows that the plaintift in fact ac- 
cepted the sight draft of Vance & Co. 
on defendant, and credited this to the 
account of Vance & Co., and charged 
the time draft to him. Vance & Co. 
were liable to the bank, and the defend- 
ant was liable to Vance&Co. Thereis, 
therefore, this additional difficulty stand- 
ing in the way of plaintiff's recovery 
here: Not only was the agreement to 


accept oral, but it was made to Vance & 
Co., and no authority to bind defendant 
was given, except an oral promise to ac- 
cept the sight draft. It follows that 
there was no such privity of contract 
between the plaintiff and defendant as 
entitles the plaintiff to recover. 


Liability of Accommodation Indorsers. 


Hull v. Myers. Supreme Court of Georgia. January 6, 1893. 


The following is the official syllabus 
of a decision of the supreme court of 
Georgia involving several points of in- 
terest to bankers: 


‘¢y, Accommodation indorsers, who 
have under their own control and man- 
agement all the assets and business of 
their principal, and whose duty it is to 
see that funds are provided, and the 


debt paid, are not entitled to notice of 
the dishonor of his promissory note 
which they have indorsed. Thus the 
directors of an insolvent corporation 
who, wishing to raise funds to carry on 
the corporate business, procure a loan 
on a negotiable promissory note made 
by the corporation, payable to their or- 
der, on demand after date, at a bank, 
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and indorsed by themselves individually, 
are liable as indorsers, without notice 
of the dishonor of the note by the cor- 
poration. 

2. Usually, the same facts which 
would dispense with notice of dishonor, 
or excuse the holder from giving notice, 
will render protest unnecessary. 

3. Accommodation indorsers upon 
notes payab e at a chartered bank are, 
by virtue of the Code, § 2151, (Code 
1868, § 2123,) liable to contribution as 
other mere sureties. Freeman v. Cherry, 
46 Ga. 14. 

4. As a result of sections 2176 and 
2177 of the Code, which make subroga- 
tion a legal as well as an equitable right, 
accommodation indorsers who have paid 
more than their pro rata share of the 
debt may sue jointly a co indorser for 
contribution, founding their action up- 
on the indorsed instrument, and will 
have the same time in which to bring 
suit as the creditor would have had on 
the same instrument. Hence such an 
action brought for contribution before 
six years have expired from the maturity 
of the indorsed note would not be 
barred, although payment of the note to 
the creditor was made more than four 
years prior to the bringing of the action. 
But one of the subrogated indorsers 
cannot sue severally on the note for his 
pro rata share of the contribution to 
which he and his co owners of the note 
are entitled. The present action is not 
founded on the notes, but is an action 
for money paid by the plaintiff for the 
defendant’s use, and, having been 
brought after four years from such pay- 
ment had expired, is barred. 

5. Where, of several indorsers for ac- 
commodation, some pay off the whole 
debt, though each of these has no sev- 
eral right of action upon the note for 
contribution against a co indorser who 
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has paid nothing, yet each may sue 
severally for contribution to the extent 
of his own share thereof in an action for 
money paid for the defendant’s use, 
payment to the creditor having been 
made, not out of a joint fund, but out 
of individual assets contributed by each 
paying indorser from his own resources.” 


Right of Pledgee of Stock to Vote. 


Commonwealth v. Dalzell, Supreme Court of Pennsy!- 
vania, 1893. 





William Eberhardt sought, by petition 
for guo warranto, to oust from office the 
directors of the Pittsburgh, Allegheny 
& Manchester Traction Company on the 
ground of unfair election. His conten- 
tion was that certain votes offered for 
him at the same election on stock stand- 
ing in the names of Mark W. Watson, 
trustee, and John T. Wood, trustee, had 
been improperly rejected. The ground 
of the rejection was that the said Watson 
and Wood were merely pledgees of the 
stock, holding same as collateral secur- 
ity fora debt, and were not therefore 
entitled to vote under the provisions of 
the act of May 7, 1889. That act (P.L. 
102), after providing that the certificates 
of stock and transfer books of a corpor- 
ation shall be prima facie evidence of the 
right to vote thereon at any election by 
the person named therein as owner, de- 
clares that, upon objection by any stock- 
holder, the judges of election shall de- 
termine whether the name on the books 
is ‘‘that of the absolute and bona-fide 
owner, or of a holder of the same as ex- 
ecutor, administrator, guardian, or as 
trustee created by last will * * * or 
by decree of court,” and, ‘‘if not, then 
the vote or votes so tendered shall be re- 
jected ;” also that, when a pledgor of 
stock as collateral reserves the right to 
vote upon it, his vote shall be received. 





- 
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Eberhardt’s petition was dismissed in 
the lower court, but the dismissal is re- 
versed by the supreme court who holds 
that the act does not affect a pledgee 
holding stock without any reservation to 
the pledgor, or other classes of trustees 
who, although not enumerated, still 
might be entitled to vote at common 
law, or under the by-laws of the corpor- 
ation. 


Right to Bank Stock between Attach- 
ing Creditor and Unregistered Hold- 
er of Certificate in Louisiana. 


Kern v. Day, Supreme Court of Louisiana, January 
2, 1893. 

The law differs in many states upon 
the question whether the creditor of the 
record owner of stock who attaches at 
headquarters, can hold the stock as 
against a prior, but unrecorded, trans- 
feree or pledgee, who has possession of 
the certificates. The statutes of many 
states enter into the question. The 
point is decided for Louisiana in the 
present case in favor of the unrecorded 
holder and against the attaching cred- 
itor. 

Kern, a judgment creditor of Day, 
sought to seize by garnishment process 
certain shares of stock which stood in 
the name of Day on the books of the 
Citizens Bank. The shares were in 
fact the property of the Sun Mutual In- 
surance Company, a corporation, who 
held the certificate with power of attor- 
ney to transfer in blank, but who had 
never had the shares transferred to it on 
the bank’s books. Following is the 
official syllabus of the court: 

‘*7, The attaching creditor of one 
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who appears on the books of a corpora- 
tion as registered owner of shares of its 
stock cannot hold the stock against the 
true equitable owner, who holds the 
certificates of stuck duly endorsed by 
the debtor. 

2. No estoppel arises to prevent the 
true owner from assertiug his title. His 
permitting the debtor to appear as 
holder on the books of the corporation 
did not invest the latter with such in- 
dicia of title as could prejudice third 
persons, because he could not sell or dis- 
pose of the stock without producing the 
certificate. 

3. As ageneral rule, attachment gives 
the creditor no better right to the prop- 
erty attached than the debtor had at the 
time of the levy; it takes effect only on 
the debtor’s interest, aud does not am- 
plify his title. 

4. Whether the equitable owner, being 
a corporation, had a right to own stock 
in another corporation, is dependent on 
its charter, which is not produced, or 
upon the circumstances under which the 
ownership was acquired, which are not 
in evidence; and, at all events, the at- 
taching creditor has no right or interest 
to raise such question. 

5. The alleged violation of its charter 
by the bank in electing the debtor as a 
director when he did not own in his own 
right twenty-five shares of stock has 
no pertinence in this case, because the 
garnishee (equitable owner) is not shown 
to have been privy thereto, and, if it 
had been, that would not forfeit its 
ownership of the stock in favor of third 
persons not connected with either cor- 
poration.” 
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NOTES OF CASES BEARING UPON 


THE MANAGEMENT OF TRUST 


PROPERTY. 


Of interest to trust companies, and all bankers who hold the relation of trustee, executor, administrator, as 
signee, receiver, or are otherwise concerned in the administration and distribution of property he!d in trust. 


DERELICTION OF TRUSTEES. 

The supreme court of Illinois decide 
the following points involving the con- 
sequences of negligence by trustees of 
an estate under a will. 

1, The fact that trustees of a large 
estate have been guilty of negligence 
which has caused the loss of part of the 
trust funds, and have failed to keep 
proper accounts, does not render erro- 
neous a decree refusing to remove them 
as trustees, where the dereliction of duty 
seems to have resulted from negligence, 
rather than wilfulness. 42 Ill. App. 294 
affirmed. 

2. Where trustees in whose hands, as 
part of the trust estate, are certain judg- 
ment notes given by parties whom they 
know to be approaching insolvency, 
omit to obtain security therefor when 
they could obtain it, and the notes can- 
not afterwards be collected, the trustees 
are personally liable for the loss. 

3. Where the executors of a will are 
also made trustees, and they negligently 
cause the loss of some of the estate, the 
circuit court, in a suit against them by 
the beneficiaries for an accounting, has 
jurisdiction to charge them with such loss 
although, as executors, their accounts are 
subject only to the county courts; since 
incurring such loss they were neces- 
sarily guilty of breach of duty as trus- 
tees, even though they were also liable 
as executors. 42 Ill. App. 294, reversed. 

4. Where in a suit by beneficiaries 
against their trustees, the court finds 


that the trustees have been guilty of 
negligence, and have not kept proper 
accounts, and the court has an account- 
ing made, but refuses to remove them as 
trustees, it is not an abuse of discretion 
for the court to divide the costs and ex- 
penses of the suit between the parties.— 
Waterman v. Alden, Jan. 19, 1893. 


ACCOUNTING BY EXECUTOR. 


J. L., by his will, gave the use of $3, - 
ooo, which, at the date of the will, was 
invested in mortgage upon lands in Vir- 
ginia, to his sister for her life. The 
executor of the will collected the inter- 
est from the mortgage until the mort- 
gagor became bankrupt, and then, find- 
ing that the mortgaged premises had so 
greatly depreciated in value that he 
could not sell them for enough to realize 
the principal sum secured by the mort- 
gage, took the rents and profits of the 
land, they being less than the interest 
upon the mortgage, until the mortgagor 
died, and then, ata public sale managed 
by one son of the mortgagor, sold the 
mortgaged premises to another son of 
the mortgagor for $1,500, and paid the 
son who managed the sale, he being a 
lawyer, $100, besides disbursements, for 
his services. The lawyer and the pur- 
chaser were nephews of the executor. 
In accounting the executor charged 
himself with the income he received, 
and with the $1,500 realized at the sale, 
and prayed allowance for his disburse- 
ments concerning the sale. Upon ex- 
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ceptions to his account, Ae/d, (1) that 
the executor should have charged him- 
self with the principal sum secured by 
the mortgage, $3,000, and asked allow- 
ance for his disbursements, and also the 
loss from the fund by reason of the 
failure of the investment and thus 
have assumed the burden of show- 
ing the propriety of his conduct; (2) 
that he was excusable for continu- 
ing the investment, and delaying the 
sale of the mortgaged premises, but that 
it is incumbent upon him to make it 
ciearly appear that his sale was fairly 
conducted in interest of his trust, and 
that the value of the property was real- 
ized thereat.—McCully v. Lum. Court 
of Chancery of New Jersey. Dec. 14, 
1892. 


PERSONAL LIABILITY OF ADMINISTRATOR 
DEPOSITING IN BANK. 


1. Where an administrator deposits 


to his own credit, in a bank, funds of 
the estate, without any designation of 
his representative capacity, and after- 
wards the bank fails, he is personally 
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liable for the loss, regardless of care or 
prudence, even though he has no other 
money in such bank. 

2. Such liability is not affected by 
Civil Code, § 2236, which provides that 
‘*a trustee who willfully and unnecessa- 
rily mingles the trust property with his 
own, so as to constitute himself in ap- 
pearance its absolute owner, is liable for 
its safety in all events.” —Arquillo’s Es- 
tate, Sup. Ct. Cal, Jan. 14, 1892. 


WHEN EXECUTOR’S COMMISSIONS ARE PAY- 
ABLE, 


Where the final distribution of an es- 
tate by an executor is by the will de- 
ferred for a considerable time after the 
settlement of his account, he willnot, in 
the allowance of commissions upon that 
accounting, be paid for that distribution, 
or be paid commissions at the highest 
rate permitted by the statute. The 
court will reserve a portion of that 
which it may allow for his final compen- 
sation when he shall have completely 
performed his duty.—Conover v. Ellis, 
Prerogative Ct. of N. J., Dec. 14, 1892. 


STATE BANK NOTES IN TENNESSEE, 


A bill has been introduced in the Tennessee 
legislature by Col. John R, Godwin, of Mem- 
phis, to allow state banks to issue circulating 
notes. Col. Godwin is a national bank man, 
and his bill attracts all the more attention for 
this reason. It is drawn with great care, and 
every possible restriction is adopted for the pro- 
tection of the public. The bill creates a com- 
mission, to be composed by the governor, treas- 
urer and comptroller, who shail have printed 
the circulating notes of specified denominations. 
Upon the deposit by a state bank of United 


States bonds, state bonds, or county bonds of 
counties, whose bonded indebtedness does not 
exceed five per cent. of the value of the taxable 
property, and on which interest has been regu- 
larly paid, the commission may issue notes to 
an amount not excceeding the paid-up capital 
stock of the bank, or go per cent. of the market 
value of the bonds deposited. If these bonds 
depreciate the bank must make the depreciation 
good and must pay their notes in gold or silver 
on demand. The bill meets with favor from 
bankers. 
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ROCHESTER WATER BONDS. 


The New York legislature passed an act (Chap. 358, 
Laws 1892) authorizing the city of Rochester to issue 
its bonds to an amount not exceeding $1,700,000, at a rate 
of interest not greater than 4 per cent., and payablein 
not more that fifty years, in order with the proceeds to 
improve and extend its water supply. The city issued 
a part of the authorized bonds and put them upon the 
market at public sale to the highest bidder. The de- 
fendant, William J. Quintard, bought $300,000 of them 
at asmall premium, but refused to accept and pay 
for them, upon the ground that the city could not, 
under the constitutional restrictions, issue the bonds 
redeemable in fifty years, which was the term of 
credit stipulated, but was confined to anissue running 
but 20 years, and accompanied by asinking fund suffi- 
cient to extinguish the debt at its maturity; and that 
the act permitting the longer credit was unconstitu- 
tional and void. 

The Constitution art. 8, §11, restrainsacity of over 
100,000 inhabitants from becoming indebted for any 
purpose to an amount, including existing indebted, 
ness, of more than ten per cent. of the assessed value 
of its real estate, ‘“‘except as herein otherwise pro- 
vided,” which exception includes the issue of water 
supply bonds, but for a term not to exceed twenty 
years. The city of Rochester had over 100,000 inhabit- 
ants at the date of issue of these bonds. At the same 
date, however, its existing indebtedness together with 
the newly-authorized bonded debt, did not exceed or 
even reach ten per cent. of the assessed valuation of 
the real estate of the city, subject to taxation. This 
being the case, the proviso as to the term of the bonds 
is held to have no application, The city is not required 
to avail itself of the exception where the total indebt- 
edness does not reach the prescribed limit. The fifty- 
year water bonds are therefore valid.—City of Roches- 
ter v. Quintard, N. Y. Ct. App., December 13, 1892. 


GUARANTY OF RAILROAD BONDS. 


A corporation which had guarantied the payment of 
the principal and interest of railroad bonds payable in 
1g11 Subsequently went into the hands of a receiver. 
The railroad company was solvent, had secured the 
bonds by mortgage of all its property, and had 
promptly met all coupons, //e/d, that owners of the 
railroad bonds could not prove the guaranty of the 
corporation, and have a dividend declared thereon, or 
have money retained 1n court to meeta possible future 
liability on the guaranty, as against creditors of the 
corporation, who were pressing for a sale and distri- 
bution, and who held either specific and general liens 
or demands past due.—Gay Mfg. Co. v. Gittings, U. S. 
Cir. Ct. App., 4th Cir., Oct. 19, 1892. 


PLEASANT TOWNSHIP, OHIO, BONDS. 


Laws Ohio 1880, p. 157, which authorizes a certain 
township to construct a few miles of railroad within 
its limits, intended to ultimately form part of a con- 
tinuous line of road to be operated and equipped by 


private capital, violates Const. Ohio, art. 8, § 6, which 
prohibits the general assembly from authorizing any 
county, city, town, or township to become a stock- 
holder in any private corporation, or to raise money 
for or loan its credit in aid of such corporation; and 
bonds issued by a township for such a purpose are 
void, Pleasant Tp. v. Aetna Life Insurance Co., 1 
Sup. Ct. Rep. 215, 138 U.S. 67, followed.—Aetna Lite 
Ins. Co. v. Pleasant Tp., U. S. Cir. Ct. N. D., Ohio, W. 
D., January 3, 1893. 


CITY OF POUGHKEEPSIE BONDS. 


Laws of New York, 1878, c. 75, and Laws 1889, c. 526, 
authorize any city to extend its bonded indebtedness 
for not exceeding 30 years by the sale of new bonds 
and retirement of old ones. The city charter of 
Poughkeepsie, (Laws 1883, c. 523) prohibiting the 
council from borrowing any money except as therein 
provided, provides that the council shall not “create "’ 
any pecuniary obligations which shall not be payable 
nthe current year, and cannot be discharged from 
the income of the same year. eld, that the council 
:was not prohibited from selling new bonds to retire 
old ones, this not being the creation of any new obli- 
gation.—City of Poughkeepsie v. Quintard, N. Y. Ct. 
App. Dec. 20, 1892. 


FICTITIOUS CAPITALIZATION. 


The February number of 7he American Journal of 
Politics contains an article by James A. Logan, L.L.D., 
assistant general solicitor of the Pennsylvania Rail. 
road Company, which is of especial interest to invest- 
ors. A long experience at the bar, on the bench, and 
as counsel for a great corporation, which controls 
innumerable smaller ones, has thoroughly qualified 
Judge Logan to discuss intelligently ‘‘The Vice of 
Fictitious Corporate Capital.’’ As proof that over- 
capitalization exists, the author calls attention to the 
fact that the aggregate value of all stocks and bonds 
dealt in at the New York Stock Exchange exceeds 
$10,000,000,000, an amount four times the total debt of 
the United States at its maximum, and enough to give 
every man, woman and child in the country $153. The 
statute of 1887, enacted by the general assembly of 
Pennsylvania, is cited as the most efficient of the pro- 
hibitory acts, and yet the author says bonds and stocks 
i double the amount of expenditure, have been issued 
since the passage of the act by the advice of reputable 
counsel, and the securities marketed by well-known 
brokers. Hence the conclusion is drawn that the 
country is without legislation of practical value upon 
the subject. It is urged that laws should be enacted 
providing for the punishment of offenders, who will- 
fully violate statutes intended to protect the investing 
public. Judge Logan regards corporations as safe 
and fruitful methods of utilizing capital, accomplish- 
ing publicenterprises, and working public economies 
and as such they should be nurtured and encouraged, 
but the threatening peril is the wounds which may be 
received in the house of their friends. 
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THE NEBRASKA BANKERS’ 


The Annual Convention of the Bank- 
ers’ Association of Nebraska was held 
December 2oth and 21st at Lincoln. 


THE BANKERS WELCOMED, 


The bankers were welcomed to the 
city by Mayor Weir, whose address had 
a humorous tinge. He said that he had 
been invited to attend the convention by 
a banker, the mandates of whom it is 
never safe to disregard. He was sure 
the meeting would be a pleasant one 
because business men always like to 
meei the bankers, whose profession is a 
peculiarly honorable one, and whose as- 
sistance the commercial world, even 
from the earliest times, has never been 
without. Not only were the bankers 


welcome, but their capital was also wel- 
come, and the mayor promised that if 
they should ever locate in Lincoln it 
would find profitable fields of investment 


there. In conclusion, the mayor said 
that although the control of the police 
had been partially taken out of his hands, 
he did not doubt that he had influence 
enough to keep the bankers out of any 
serious inconvenience in case they should 
find it necessary to call on him during 
their stay. 

The response was made by A. L. 
Clarke, President of the First National 
Bank of Hastings. He thanked the 
mayor for his kindness and hospitality, 
and extolled the city of Lincoln in glow- 
ing terms. 


THE NEED OF INTELLIGENCE, 


James H. Canfield, Chancellor of the 
Nebraska State University, then deliv- 
ered an address, taking for his theme 
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the need of intelligence among the 
bankers for the protection of the public 
and the need of intelligence among the 
people for the protection of the bankers. 
He spoke for an hour in an easy, yet 
earnest and forcible style, and at the 
end received hearty applause. He said 
that it might appear strange that the 
head of an institution of learning, 
traditionally bookish and far removed 
from the hustling activities of the world 
should be called upon to address a body 
of bankers; but a college president is 
no longer a mere devotee of cloistered 
learning, but a man of modern activities 
and modern affairs, who is seeking to 
make education the handmaiden of in- 
dustry, commerce and finance; a man 
who is doing his best to take hold of the 
past for the benefit of the present and 
the future, and to make education felt 
in our modern life on account of its 
practical benefits. The chancellor ad- 
mitted that he could tell the members 
of the association nothing about bank- 
ing, but he doubted whether they fully 
appreciated the importance of their 
place in the economy of the business 
world, 

A banker is simply a dealer in credits, 
a middleman. If it be true that you 
deal in credits, you are an indorser for 
allcreditors. You are trustees. You are 
middlemen between small depositors and 
the men who want large sums. When 
you loan to these large borrowers you 
become the indorser to every depositor. 
The dangers besetting the banker were 
then considered, and the conclusion was 
reached that the banker should be pre- 
eminent in intelligence, perception and 
knowledge of human nature. The chan- 
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cellor discussed the means of improving 
the efficiency of the bankers themselves 
and increasing the intelligence and know- 
ledge of business men and the public at 
large. Without advocating any special 
method of education he forcibly pre- 
sented the merits and advantages of a 
university training in every branch of 
business, and particularly in banking, 
by advancing the general intelligence of 
young men and fitting them for special 
business careers. 


ABOLITION OF GRACE, 


At the conclusion of Chancellor Can- 
field’s address, Mr. Wyman of Omaha, 
vice-president of the American Bankers’ 
Association, submitted a request from 
that association to memoralize the legis- 
lature to abolish days of grace. The 
matter was referred to a committee, 
which submitted the following report: 


‘*We recommend that the association favor 
legislation which will abolish days of grace on 
all paper except bills payable at sight with no 
expressed stipulation to the contrary. We also 
recommend that the legislature be petitioned to 
amend section 2975 of Consolidated Statutes re- 
ferring to maturity of bills and public holidays 
in such a manner that the law may be clearly 
expressed, fixing the day of payment for bills 
and notes maturing on Sundays and public hol- 
idays, upon the next following business day.” 

J. H. Mipsey, Chairman. 


The report was adopted, and the 
matter put into the hands of the execu- 
tive committee for proper action. A 
bill covering the abolition of days of 
grace will be brought before the Ne- 
braska legislature. An address by J. 
Sterling Morton, our new Secretary of 
Agriculture, on ‘‘ Tools of Exchange,”’ 
which was next in order, was omitted 
owing to the fact that Mr. Morton was 
unable to be present. 
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IMPORTANT RESOLUTIONS. 


Among the resolutions adopted were 
the following, iatroduced by A. P. Hop- 
kins of Omaha: 


Resolved, That it is the sense of this conven- 
tion that the National Bank Act be so amended 
as to restore to the banks one of their proper 
functions, namely, the furnishing under proper 
government supervision such additional instru- 
ments in excess of coin, necessary to meet the 
demands of trade. 


The following resolution was intro- 
duced by H. W. Yates, President of the 
Nebraska National Bank of Omaha: 


Resolved, That Congress be petitioned to 
suspend the purchase of silver bullion under the 
Sherman Act until such time as the ratio of silver 
shall be so fixed by international agreement that 
the silver legal-tender dollar, or its paper repre- 
sentative shall have an equal purchasing quality 
with the gold dollar. 


NEW OFFICERS. 


For the ensuing year, C. F. Bentley, 
cashier of the First National Bank, 
Grand Island, was elected president of 
the association, and A. E. Cady, presi- 
dent of the First National Bank, St. 
Paul, first vice-president. 


THE BANQUET AND TOASTS, 


The banquet was a sumptuous affair, 
and most enjoyable in all respects. N. 
S. Harwood was the toast master. With 
a brief and witty speech he introduced 
Mr. A. P. Hopkins, president of the 
Commercial National Bank of Omaha, 
who responded to the first toast, ‘‘ The 
Currency Question.” Mr. Hopkins 
thought the financial troubles of the 
country were due chiefly to issue of 
notes by the government. Until we get 
rid of such evils, he said, there will be 
all sorts of wild schemes. As a remedy 
he favored the retirement of the govern- 
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ment from the banking business and 

more strict devotion on its part to fur- 

nishing a supply of a different character. 
The other toasts on the list were: 


** Checks,’ Hon. Thomas Wolf, ex-president 
First National Bank, David City. 

‘* Directors,” John W. Stutheit, Nebraska 
City. 

‘* The Country Bankers and Their Friends,” 
Chancellor James H, Canfield, of the Nebraska 
State University. 

‘*Farmers and Bankers,” George W. Holland, 
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cashier Richardson County Bank, Falls City. 

‘* Nebraska Farmers and their Interests in the 
Money Question,” Henry W. Yates, president 
Nebraska National Bank, Omaha. 

‘* The Senate and the State of Nebraska,” R. 
E. Moore, president Union Savings Bank, Lin- 
coln. 

** Boards of Trade and their Interest in Finan- 
cial Matters,” Hon. G. M. Cambertson, Lincoln. 

‘* Free Coinage,” Charles E, Casey. 


The convention was largely attended 
and was the most successful the Asso- 
ciation has yet held. 


HOW NATIONAL BANKS ARE ORGANIZED, 


Five or more persons may organize a national 
bank, and receive their charter from the comp- 
troller of the currency. Banks may be organ- 
ized with a minimum capital of $50,000 in 
places of less than 6,000 inhabitants, $100,- 
ooo where the population does not exceed, 50,- 
ooo, and with $200,000 capital in all larger 
places. Banks must own United States bonds 
equal to one-fourth of their capital stock, if the 
capital does not exceed $150,000, and in case it 
does must own not less than $50,000 of such 
bonds. Any national bank may acquire and 
assign to the United States treasury, bonds of 
the United States not exceeding the amount of 
capital stock, upon which security the comp- 
troller issues circulating notes equal to ninety 
per cent. of the par of such bonds. In 1863 
congress imposed a ten per cent. tax on state 
bank circulation, which was intended to and did 
force it out of existence. Banks make five veri- 
fied reports of condition annually, in such form 
as the comptroller prescribes, upon a post-dated 
notice, which reports are compiled and reported 
to congress, and the balance sheets published in 
the local press. These reports are elaborate as 
to balance sheet and detail, and since the books 
of each bank must be so kept as to furnish this 


information, it has an important and valuable 
influence in systematizing bookkeeping and 
unifying methods of business. The compilation 
of these reports reflects the course of trade and 
finance throughout the country, and is of great 
practical value tothe public. Each bank is ex- 
amined at least once a year by an expert exam- 
iner, appointed by the comptroller of the cur- 
rency and secretary of the treasury. The scope 
of examination includes compliance with the 
law, character and method of business, fitness of 
Officers, valuation of assets, and ascertainment 
of liabilities. National banks are restricted to 
a commercial banking business, cannot loan 
upon real estate security, and real estate hold- 
ings are limited to banking necessities and 
property acquired to protect the bank against 
loss; cannot loan upon or own their stock; for- 
bidden to borrow money to an amount exceed- 
ing paid-up capital; forbidden to certify checks, 
except against money actually on deposit, and 
forbidden to loan to any one individual, corpor- 
ation or firm an amount exceeding ten per cent. 
of their capital.—From ‘‘National Banking and 
the Clearing House.” by the Comptroller of the 
Currency, in North American Review for 
March, 
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THE efforts which have been made by the 
American Association of Public Accountants to 
establish the legal status of the profession of 
public accountant upon the same plane occupied 
by the professions of law and medicine, have 
resulted in success. The Board of Regents of 
the State of New York has granted to the asso- 
ciation a charter for the founding of a Profes- 
sional and Technical School of Accounts, ad- 
mitting it to the University of the State of New 
York. Such recognition from the highest edu- 
cational body of the state has inaugurated a 
new era for the Accountant, and legally elevated 
his business to the plane of a profession. 

The New York School of Accounts has been 
organized with the following officers and trus- 
tees: Dean, John L, N. Hunt, LL. D.; Pres. of 
Board, James Yalden; Treas. Richard M. Chap- 
man; Sec’y., Thomas Bagot. Trustees: Gen. 
John B. Woodward, President Third National 
Bank, N. Y.; Thomas Bagot, Public Accountant, 
N. Y., Hon. Rufus G. Beardslee, Asst. Corp. 
Counsel, N. Y.; Louis M. Bergthiel, Pub. Acct., 
N. Y.; Francis B. Thurber, Pres. Thurber, 
Whyland & Co., N. Y.; Richard F, Stevens, 
Pub. Acct., N. ¥Y.; Lucius M. Stanton, of Stan- 
ton Bros,, N. Y.; Richard M. Chapman, Pub. 
Acct., N. Y.; John L. N. Hunt, Ex-Pres. Board 
of Education, N. Y.; H. R. M. Cook, Pub. Acct., 
N. Y.; George H. Church, Pub. Acct., N. Y.; 
James Yalden, Pub. Acct., N. Y., assisted by a 
Faculty comprising some of the best known ac- 
countants in New York city, under the guidance 
of Dr. John L. N. Hunt, as Dean and Professor 
of Law and Business Practice. 

Full information respecting the new school 
can be obtained from the secretary, Thomas 
Bagot, of Temple Court, New York. 

* 


* * 


THE following extract from a letter to Mr. H. 
R. M. Cook, vice president of the American 
Association, from Hon. John L, N. Hunt, LL. 
D., is quoted, as showing the scope and sphere 
of the profession of accountantship: 

‘*If commercial education is worthy of the 
importance and recognition claimed for it 


DEPARTMENT. 


by its friends and by the commercial 
schools and colleges of this country, if 
there is a work for these institutions to do, 
if the commercial public encourage and pat- 
ronize them, and if their products—their pu- 
pils—are sought for by commercial houses by 
reason of their elementary knowledge of ac- 
counts and the limited commercial training ac- 
quired—then I take it that no farther argument 
is needed to assure us that there should be an 
institution, a chartered body sanctioned by 
law, and of the highest rank in the profession 
of accountantship, to the endorsed and accred- 
ited members of which the business communi- 
ty would, because of that endorsement, entrust 
its interests along the line of its special province 
and work, 

A common error prevails, to the effect that 
every graduate of a commercial school possesses 
a knowledge of the science of accounts and is a 
book-keeper, and being such is therefore an ac- 
countant. This is a great fallacy. 

I take it, that the science of accountantship 
is based upon an accurate knowledge of the 
science of accounts and of the most approved 
methods of record of business transactions. 
Trigonometry is based upon geometry, but one 
may be well versed in the latter of these branches 
of mathematics without at all understanding the 
former. So also one may be a book-keeper 
without being in the higher sense an account- 
ant; but he cannot be an accountant without 
being a theoretical and skilful book-keeper. 

The acquisition of book-keeping as taught in 
even our best commercial schools is therefore 
but an ELEMENTARY training introductive to the 
higher, recondite and more profound knowledge 
requisite in the profession of skilled accountant- 
ship. 

No such elementary training can impart this 
knowledge. It can lay the foundation only, 
The foundation is not the superstructure. The 
higher accountant is called upon to present a 
solution of the most complex and intricate 
problems in business. Upon such solution and 
the results obtained depends the settlement of 
varied and conflicting interests involving great 
pecuniary values. 
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In your profession the higher processes of a 
trained and intelligent mind must be employed 
—not a commonplace routine—but the processes 
of rigid investigation under fixed, established, 
scientific principles ; the processes of analysis, 
of classification, of comparison, and of general- 
ization. These processes constitute the neces- 
sary and essential superstructure of the trained 
accountant’s work, and the value of his services 
to the commercial community and to himself 
will depend upon his ability to apply these 
methods to the multitudinous and complicated 
details oftentimes presented for his investiga- 
tion and report. 

The active public work of your institution, I 
am assured, will be characterized by such com- 
mercial scholarship and training as will meet 
popular approval; and the degrees of your 
body, when conferred upon your graduates, 
will be such a passport of excellence to the re- 
cipients as shall at once admit them to the guild 
of one of the most honorable, and I may hope, 
lucrative professions.” 


* 


THE FEES OF ACCOUNTANTS. 


AN interesting suit involving the charges of 
public accountants was tried on February 23d, 
before Civil Justice Fallon and a jury in the 
Ninth District Court of New York city. 


Frank Broaker, a professional accountant, 
was called to the office of Davies, Turner & Co., 
custom house brokers, and foreign express 
agents, at No. 4o Broadway, at five o’clock on 
the afternoon of January 14. The firm’s books 
were in a tangle, and a statement was required 
at once to send to the European branch. 

Mr. Broaker worked until three o'clock on 
Sunday morning, and then completed his task 
on Monday. He charged for his services at the 
rate of $3 an hour and he positively declined an 
offer of $1 an hour. He sued the firm through 
Lawyer Frederick Hemming. 

He produced as witnesses two expert account- 
ants, James Yalden and Thomas Bagot, toshow 
that $3 an hour was as little as they ever 
charged, and that $5 and $1ean hour was asked 
for particularly difficult work. 

Mr. Broaker, Mr. Yalden and Mr. Bagot are 
trustees of the American Association of Public 
Accountants, and the defendants tried to prove 
there had been a combination to advance the 
prices. This was denied. 
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The jury, without leaving the box, found a 
verdict for the full amount claimed. 


x * * 


CITY OF RAHWAY (N. J.) ACCOUNTS. 

An examination of the books of the city of 
Rahway, recently completed by Charles Gray, 
Public Accountant, disclosed to the astonished 
taxpayers a shortage of over $7,000, due the 
city, resulting from careless and erroneous 
account-keeping, rather than from criminality. 
The importance of correct municipal account- 
keeping is emphasized by the situation dis- 
closed, and in our next we will give more space 
to the details ot the case, as a valuable object 
lesson in municipal accounts. 


* x * 


SUPERVISION OF RAILROAD ACCOUNTS. 


The necessity of state supervision of railroad 
accounts has been brought forcibly to the atten- 
tion of the investigating public within ten days. 
The report of the committee appointed to inves- 
tigate the affairs of the Northern Pacific re- 
veais how a few men entrusted with power un- 
loaded upon the company property in which 
they were interested. In the conduct of munici- 
pal affairs such offenses would be considered 
criminal, and the directors, who should be 
servants, who betrayed the stockholders—their 
real masters—would be punished. The sudden 
collapse of the Reading, six weeks atter the 
annual report showing that it was solvent, also 
indicates that investors need more light as toa 
railroad company’s actual condition than it has 
been customary for officers to furnish. 

Railroads have grown to be something more 
than common carriers. They are institutions 
that invite the investment of hundreds of mil- 
lions of dollars in bonds and stocks, While no 
one may sympathize with the speculator who 
takes a flyer in stocks much as a sport plays his 
money upon a horse, yet business men who put 
their surplus funds into securities, expecting to 
profit by natural increase in values, and small 
investors who buy railroad securities with their 
savings, are entitled to something more than 
sympathy; they should have protection. 

A railroad commissioner should be empower- 
ed to examine the accounts, assets, and liabili- 
ties of every railroad doing business within this 
state. He should have power to investigate the 
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acts of railroad officers and directors, and to in- 
sure his usefulness, he should have authority 
to compel railroad officers to produce their 
books and to testify under oath. In fact, he 
should be given as extensive powers regarding 
railroads as are bestowed upon the commission- 
er of banking respecting banks and trust com- 
panies. Such supervision would inspire confi- 
dence, and, besides protecting local investors, 
it would bring foreign capital in abundance into 
Pennsylvania for investment —-Philadelphia 
Stockholder. 


* * * 
MUNICIPAL BONDED INDEBTEDNESS. 


Editor Banking Law journal: 


DEAR Si1r:—I am glad to avail myself of the 
opportunity you have tendered me to bring be- 
fore the notice of your readers, a subject which 
may perhaps be of interest to them, arising out 
of my recent investigation of the accounts of the 
city of Rahway. You have, I know, seen re- 
ports in several ot the New York dailies dealing 
with the shortages and deficiencies of the offi- 
cials, etc.—in fact, the sensational part of the 
business. 

There is, however, to my mind, a much more 
important matter in connection with this exam- 
ination as to which no public notice has appear- 
ed. I allude to the city’s indebtedness under 
its bonds, and particularly to this question as it 
relates to other municipalities, a subject which 
Itake is probably of far more interest to the 
readers of such a journal as yours, than the 
daily reports of delinquencies and shortcomings 
of officials. 

When I was first consulted with reference to 
this examination, I was somewhat surprised to 
learn that although the accounts of the officials 
were to be thoroughly scrutinized, one of the 
principal objects the counsel had in view, was 
to ascertain how the city exactly stood in re- 
spect of its bonded obligations, ’as they were 
anxious to get it on a square and solid financial 
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footing. Some there were who thought the 
bond account on the books was about right; 
others telt sure it was entirely wrong ; no one 
knew anything about it with certainty. Ina 
conversation with the ex-treasurer, he of course 
informed me that I should find his figures O. K.., 
but was inclined to be of the opinion that the 
balance left on the books by his predecessors 
was not reliable. 

The examination of the bond records and ac- 
counts revealed the usual slip-shod way of 
doing things, which seems inevitable and uni- 
versal, where no regular and efficient check is 
maintained, with the result that this account 
was incorrectly shown on the books by a few 
thousand dollars, fortunately in the city’s favor. 

Now, here is a case—and how many more 
are there ?—of the chief officials of a city, year 
after year, ignorantly making false returns to 
the state of its public indebtedness. These re- 
turns are carefully compiled and printed annu- 
ally—by the state—and are doubtless used by 
bankers and brokers as books of reference when 
dealing in such bonds. Of course, these state- 
ments are in the first place prepared by the paid 
officials, upon whom there is practically no 
check, their accounts being rarely, if ever, 
CRITICALLY examined, There is, of course, the 
Finance Committee of the city, who are sup- 
posed to look into these things, but the majority 
of the members are men who either have not 
ability, or cannot spare time to such a thorough 
examination as is essential. 

Surely it would be to the interests of such 
cities to avail themselves of the services of the 
specially trained, independent public account- 
ant. Would not the certificate of such account- 
ant as to state of a city’s affairs have some influ- 
ence on the mind of a would-be investor when 
such city was in the market again for a new 
issue of bonds, and would not the want of it 
convey a warning note to steer clear of such 
investment ? 

It is a subject, I think, worth ventilating in 
your columns. CHARLES GRAY. 
16-18 Exchange Place, Feb’y. 25. 
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DEPARTMENT OF QUERIES AND REPLIES. 


Pus department is carried on for the benefit of all subscribers, who are entitled to submit questions of gen- 
eral interest, and expect prompt and careful consideration thereof, without charge. The names and places 
of those submitting inquiries are published, unless special request is made to the contrary. 


Bank’s Lien Upon Deposit 


Boise, IDAHO, Jan. 30, 1893. 
Editor Banking Law Journal: 


DEAR S1r:—I submit the following for answer 
through the columns of your valuable paper: 

“A” has an account with this bank onthe 
books as ‘‘A.” County Treasurer. ‘‘A” bor- 
rowed $1,000 from the bank and signed the 
note as ‘‘A.”” The note has been renewed two 
or three times and bank made no charge of in- 
terest to ‘‘A” ateither time of renewal. ‘‘A” 
went into insolvency and bank charged the 
note for the even $1,000 to the account of *‘ A, 
County Treasurer.” Nointerest. 

The statutes of Idaho require that the County 
Treasurer shall not make a general deposit 
{see sec, 1857 Revised Statutes of Idaho, 1887,) 
but nothing in the section shail prohibit him 
from making a special deposit. 

In making the deposit, A made no statement 
as to a special deposit, checking and placing 
credits to the account from time to time, He 
carried no other account with the bank. 

Tha question arises, can the bank hold the 
$1,000? The case is liable to come before the 
courts at most any time. 
ties, 


Please cite authori- 
Yours truly, 
CASHIER, 


We assume thit the deposit sought to 
be applied by the bank to A’s individual 
debt is in fact, county money, and if, as 
is presumably the fact, the bank had 
notice of its trust character, it cannot 
hold the fund as against the county. It 
has been held in one case that a bank 
cannot apply a trust deposit upon the 
depositor’s individual debt, even where 
it has no notice of the trust character, 


of ‘‘A, County Treasurer.” 


although this doctrine is denied in an- 
other. We are not supplied with in- 
formation as to what notice, if any, the 
bank had of the trust character of the 
deposit, apart from what will be inferred 
from the designation of A as ‘‘ county 
treasurer,” but, presumably, the bank, 
familiar with A’s business transactions, 
had, outside of this designation, more 
or less knowledge of the trust or indi- 
vidual character of the items which he 
deposited from time to time. Without 
fuller detailed statement of all the facts 
and circumstances, no satisfactory opin- 
ion can be given upon the exact merits 
of the case presented. In response to 
the request for citation of authorities, 
however, we append a few cases bearing 
upon the following questions: 


1. Can the bank hold the deposit where it has 
NO NOTICE of trust character ? 

2. Assuming that NoTICE is necessary to defeat 
the bank’s right to apply the deposit upon the 
depositor’s individual debt, WHAT WITL CONSTI- 
TUTE NOTICE sufficient to defeat the bank’s right? 


BANK’S RIGHT TO RETAIN DEPOSIT WHERE 
IGNORANT OF TRUST CHARACTER, 


In Burtnett v. First National Bank, 38 
Mich. 630, Raynale, a depositor, depos- 
ited as his own, the proceeds of a bond, 
belonging to Burtnett. The bank was 
ignorant of the real ownership, and ap- 
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plied the deposit upon Raynale’s indebt- 
edness to it. The court said: 


‘‘The mere fact that the bank officers were 
ignorant of such ownership or the mere fact of 
their formal transfer on the bank books of such 
proceeds to satisfy the debt due the bank from 
Raynale, could not extinguish Burtnett’s right 
or bar recovery as to the fund left in the 
bank, if capable of being traced. Had it been 
satisfactorily shown that Raynale actually par- 
ticipated in and assented to the appropriation 
attempted by the bank, the latter being ignor- 
ant and without reasonable notice of Burtnett’s 
rights, there might be room for other consider- 
ations. But we are not aware of any principle 
which will enable a depository who has received 
from a trustee or agent, a fund belonging in 
fact to the principal or beneficiary, to appropri- 
ate it by his sole act to his own debt held against 
the trustee, and thereupon to insist that his 
want of knowledge of the true ownership is suf- 
ficient to guard such inequitable appropriation 
and bar the real owner from pursuing the fund, 
On the contrary, the doctrine is well settled 
that the principal or beneficiary may in such 
cases follow and claim his own.” 
cases.) 


(Citing many 


To the contrary is School District v. 
First Nat. Bank of Greenfield, 122 Mass. 
174; which holds the doctrine that a 
trustee who deposits in a bank, and 
causes to be credited to his private ac- 
count, money of the trust fund, without 
giving any notice that it is not his pri- 
vate property, or making any special 
agreement in regard to it, thereby con- 
verts it to his own use; so that the bank, 
in the absence of any notice that it is not 
his private property, may apply it as 
such upon a matured note given by the 
trustee individually. 

We omit the citation of any cases 
upon the right of the beneficiary to fol- 
low trust funds into a changed form, 
assuming that the bank would have no 
defense upon this point. 


CASES ON THE QUESTION OF NOTICE. 


In Eyerman v. Second National Bank, 
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13 Mo. App. 289, the court says: ‘‘The 
fact that a man is county treasurer fur- 
nishes no presumption that money de- 
posited by him in a bank is the property 
of the county. The bank in receiving 
the deposit becomes debtor to him as an 
individual. This relation between the 
parties is not changed by the addition 
‘county treasurer’ to his name in the 
bank account books or in the checks 
drawn by him. J¢ has been frequently 
held that such additions impart no notice that 
the fund is held in a fiduciary capacity, 
and that they have no legal significance 
beyond a description of the person. 
Thus ‘ Herman Rechtien, county treas- 
urer,” may bea form intended only to 
show that the person is not some other 
having the same name who is not county 
treasurer. Every legal presumption as 
between the parties is in favor of the 
personal ownership of the fund by the 
depositor; and if nothing more appears, 
the bank must be guided in all its trans- 
actions, by these presumptions.’’* 

But this language was not used in a 
case between county, and depository 
bank, seeking to hold the fund for the 
treasurer's individual debt. In this case, 
the depository bank had failed, and a 
draft for dividend was made and deliv- 
ered to Rechtein, county treasurer. 
Rechtein sold the draft to the defendant 
bank, and the question at issue was 
whether the purchasing bank had notice, 
from the words ‘‘county treasurer,” 
that the funds were not Rechtein’s, but 
the county’s. These words alone were 
held not to convey notice, or be any- 
thing more than descriptio persone. But 
it is obvious there is great difference 
between the position of the indorsee of 
a draft, from a county treasurer, and his 
regular bank of deposit, respecting the 


*See, also, Swartwout v. Mechanics’ Bank, 5 Denio 
555- 
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knowledge of the character of funds re- 
ceived from the trustee. 

In the following cases, a “general 
agent” and a ‘‘trustee” respectively, 
deposited in bank and the decision in 
each case charges the bank with notice 
of the trust character of the deposit, and 
denies the right of application upon an 
individual debt. 

National Bank v. Insurance Company, 
104 U. S. 54. In this case, ‘‘A. H. Dil- 
lon, general agent,” carried an account 
so deposited with the Central National 
Bank of Baltimore. Dillon was known 
as the agent of the Connecticut Mutual 
Insurance Company of Hartford, He 
collected and deposited insurance pre- 
miums and remitted his checks signed 
as agent, in payment. He also deposit- 
ed moneys received from other sources, 
and drew checks upon the account for 
individual purposes. When the account 
was closed, there was a balance of $11,- 
coo made up entirely of premium collec- 
tions, Dillon owing an amount larger 
than this to the insurance company. 
The bank refused to pay out thisamount 
on Dillon’s check in favor of the insur- 
ance company, and sought to hold it 
against Dillon’s indebtedness of $10,000 
upon a note held by the bank. 

The court refused to allow the bank 
to hold the fund. It pointed out that 
the question was not what the rights of 
the parties would be if the note had been 
taken up by Dillon’s check upon the ac- 
count, the bank having no knowledge 
of its character, except what might be 
inferred from the use of the words “‘gen- 
eral agent;” but that the attempt was 
made, with the actual knowledge im- 
putable to the bank, and without Dil- 
lon’s assent, to pay itself his overdue 
note out of a fund for which, as agent 
of the insurance company, he was bound 
to account to it. 
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And the court said: ‘‘ When against 
a bank account, designated as one kept 
by the depositor in a fiduciary character, 
the bank seeks to assert its lien asa 
banker for a personal obligation of the 
depositor, known to have been contract- 
ed for his private benefit, it must be 
held as having notice that the fund rep- 
resented by the account is not the indi- 
vidual property of the depositor, if it is 
shown to consist, in whole or in part, of 
funds held by him in a trust relation.” 

Also in Brady v. Town of Monticello, 
84 Ind. 119, a town trustee sold its 
bonds and deposited the proceeds in 
bank, the account being ‘‘ J. C. Wilson, 
trustee.” The bank sought to apply 
the money upon an individual debt, and 
the town sought to recover it. 

The court said: ‘*‘ The fund was de- 
posited to ‘J. C. Wilson, trustee,’ and 
the question arises whether this fact was 
notice of its character. We think it 
was,” 

From the general trend of decision, it 
is difficult to escape from the conclusion 
that any bank who carries a deposit ac- 
count with a customer as ‘‘agent,”’ 
‘* trustee,” ‘‘ county treasurer,” or other 
representative capacity, will find it hard 
to hold the balance for the depositor’s 
individual debt, as againt the benefi- 
ciary. 


Certification of Note. 


New York, February 24, 1893. 
Editor Banking Law Journal: 

Dear Sir:—Should a paying teller certify a 
note of a depositor, made payable at the bank, 
before the day of payment arrives? D. 

No, for although in New York the 
note is equivalent to a check and the 
bank should pay it, as it would a check, 
at maturity, before that time the de- 
positor might countermand or withdraw 
his funds, 
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Assignment of Claim for Usury Against National Bank. 


THE PEOPLES NATIONAL BANK, i 
Ciay CENTER, KAN., February 1, 1893. § 


Editor Banking Law Fournat. 

DEAR SIR;—What effect has the assignment of 
a claim for usury against a national bank on 
the right of a party paying said usury to re- 
cover? . 

A pays a usurious rate of interest on a loan 
and brings suit to recover twice the amount of 
interest paid, as provided by the U. S. statutes. 
After the trial of the case, but before the ren- 
dering of the decision, A assigns his claim to B. 
Judgment is rendered in favor of A and said 
judgment is at once garnished by creditors of A. 

What is the status of the matter? Does the 
assignment to B affect A’s right to recover? If 
not, is the assignment void and does the gar- 
nishment hold? I should be pleased to see a 
full discussion of the case in the JouRNAL. 

Yours truly, 
WILLIAM DockiNnG, Cashier. 


Assuming the assignment by A to B 
bona-fide, and for value,—for if merely a 
trick to place the anticipated judgment 
beyond the reach of A’s creditor, the 
assignment could, of course, be upset 
and the attachment hold good—we 
think such assignment will be held valid, 
and entitle B to hold the judgment as 
against the attaching creditor, provided 
notice of the assignment was given to the 
debtor, before the judgment was gar- 
nished. If notice was not so given, the 
authorities render it doubtful which has 
priority, the assignee or the attaching 
creditor. The cases and considerations 
underlying the conclusions above ex- 
pressed will be briefly stated. 

1. Assignability of claim for usury. In 
the first place, the right of action for 
usury under the national statute is ca- 
pable of assignment. This proposition 
need not be discussed. 


2. Validity of assignment of right of 
action pending judgment. In two Tennessee 
cases, we have transactions of this char- 
acter, the decisions in which announce 
the principles applicable to the pres- 
ent case. In Spicer v. Jarrett, 2 
Baxt. 454, S sued J to recover usury 
paid J. After proof had been taken 
showing J liable for usury as charged, 
S, being about to remove from the 
county, assigned to M & Ma judgment 
he might recover. These facts being 
brought out, the chancellor dismissed 
the suit, holding that the purchase 
by M & M of the right to prosecute 
the suit was illegal, as savoring of main- 
tenance. 

The supreme court reviewed the case 
and held that if the assignment had 
been dona-fide, for value, it would have 
been legal; but the facts showed other- 
wise; hence the chancellor’s decision 
was affirmed. It will be instructive to 
make a short summary of the court’s 
opinion. 

Was the transfer of the right to re- 
cover champertous, or tainted with 
maintenance? Champerty is a bargain 
with a plaintiff or defendant in a cause 
to divide the matter sued for, if they 
prevail, whereupon the champertor is to 
carry on the party’s suit at his own ex- 
pense. Maintenance is an officious in- 
termeddling in a suit which no way 
belongs to one by maintaining or assist- 
ing either party with money or other- 
wise, to prosecute or defeat it. In Sec. 
1050, Story Eq. it is said: ‘‘A party 
may purchase by assignment the whole 
interest of another in a contract, or se- 





QUERIES AND REPLIES. 


curity, or other property which is in 
litigation, providing there be nothing in 
the contract which savors of mainten- 
ance; that is, provided he does not un- 
dertake to pay any costs or make any 
advances beyond the mere support of 
the exclusive interest which he has so 
acquired,” 

These principles guided the court 
in reviewing the evidence, which taken 
as a whole forced the conclusion that 
the transaction was not a dona-fide as- 
signment of S’s claim, but a ‘‘ trick ” to 
get control of the suit and to divide the 
spoils. The suit was for several hundred 
dollars, and $25 was all that was paid to 
S by M& M;; but the evidence disclosed 
that S was to have more in the event 
the suit was successfully prosecuted. 
This, the court holds, was suggestive 
of a conditional or contingent transfer 
of the claim, savoring strongly of cham- 
perty or maintenance, and the decree of 
the chancellor, dismissing the suit, was 
affirmed. 

In this case there was no attaching 
creditor, questioning the validity of the 
assignment; simply the defendant in the 
suit. From it, we learn that a right of 
action can be assigned, pending judg- 
ment, provided the assignment is abso- 
lute and dona fide, and the transaction 
does not partake of the character of 
maintenance or champerty. 

The case of Gardner v. Smith, 5 Heisk. 
256, approaches more closely the tran- 
saction we are considering. G sued S 
on a note for $6,600, During the pend- 
ency of the suit, creditors of G issued 
attachments against him and enjoined 
S from paying over to him. G & G, 
transferees of G then filed bills against 
S and the attaching creditors, alleging 
that after G had brought suit on thenote, 
he had assigned three separate interests 
in the note to three separate parties. 
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The point at issue was whether the 
assignments by G were good, and 
whether the assignees took priority over 
the attaching creditors. The court held 
that the assignments by G of portions 
of the note to different parties during 
the pendency of the suit on it, were 
valid assignments and that the suit at 
law on the note could be prosecuted to judg- 
ment in the name of the assignor. By the 
assignment, the assignor constituted 
himself trustee for the assignees. 

This case, we see, is directly in point, 
A bona-fide assignment of a claim in suit 
is upheld as valid, the suit can continue 
to judgment in the name of the assignor, 
and the assignee takes title, superior to 
that of a subsequent attaching creditor. 
Notice of the assignment had been given 
to the maker of the note, before the at- 
tachment bills were filed; hence no pri- 
ority of attaching creditor was claimable 
on this ground. 

3. Wotice to debtor of assignment as against 
attaching creditor. We come now to the 
remaining question. The point is im- 
portant, although the inquiry fails to 
state, whether notice of the assignment 
was given the debtor prior to the gar- 
nishment. So far as the debtor is con- 
cerned, an assignment of aclaim against 
him is incomplete without notice to him 
of the assignment. But there is a con- 
flict of authority, whether notice to the 
debtor is necessary in order to render 
the assignment effectual as against at- 
taching creditors. In some cases it is 
held that if a debtor is garnished before 
notice, the attaching creditor takes pre- 
cedence over a prior assignee. Other 
cases hold that notice to the debtor after 
the garnishment, but before he answers, 
will protect the assignee. Itis unneces- 
sary to go into an elaborate investiga- 
tion of authorities on the point. We 
know of no Kansas decision on the sub- 
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ject. The cases are collected in a note 
to § 434 on the second edition of ‘* Wade 
on the Law of Notice.” 


Partial Payment of Check. 


FARMERS AND CITIZENS BANK, d 
FARMLAND, Ind., February 22,1893. } 


Editor Banking Law Journal: 


Dear Sir:—Suppose a check on the bank of 
S. in Ind., drawn by A comes from a bank out- 
side of S, for $100;ordered protested if not paid, 
The amount on deposit in the bank of S. to the 
credit of A is but $50. Should the bank of S. 
pay the $50 on deposit and protest the remain- 
der or refuse payment on the check? In case 
the check was ordered ‘‘no protest,” would it 
be proper to endorse the $50 on the check, re- 
mitting same with the return of the check? 
Would the paying bank incur any liability by 
refusing payment? 

Respectfully, 
I, M. Branson, Cash. 


A bank is under no obligation to make 
partial payment of a check where the 
depositor’s balance is insufficient for full 
payment. The proper course for the 
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bank, having only $50 to its depositor's 
credit and not desiring to pay the full 
amount, $100, is to protest the check 
where protest is ordered; or return 
without protest where ‘‘ no protest ”’ in- 
structions are given. The paying bank 
would incur no liability for refusing 
payment. 

The partial payment of checks, both 
from the standpoint of obligation and of 
authority of the bank, will be found 
discussed in the Journals of March 1 
and 15, 1891, at pages 155 and 189. 

One reason why a bank should not 
pay a check in part, even if it has the 
right (though not obliged) to do so, is 
the practical difficulty in the way of re- 
taining the check as a voucher, If the 
bank should pay part and endorse the 
payment on the check, without taking 
it up, it would have no convenient proof 
of payment as against its depositor. 
This, and other difficulties, are all ob- 
viated by the bank’s acting under its 
legal right of non-obligation to pay less 
than the full amount, and refusing pay- 
ment. 
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CURRENT NEWS AND TOPICS. 


A CURIOSITY IN THE BOND LINE, 


The bond of the newly-elected state treasurer 
in Kansas, W, H, Biddle, for $1,000,000, which 
has been recently approved and filed in the 
office of the secretary of state, is a curiosity. It 
contains the names of no less than 309 bondsmen 
irom nearly every county in the state, who sign 
for amounts ranging from $100 to $62,500, the 
amount of the largest bondsman. The bond 
makes a pile of papers, when unrolled, about an 
inch thick, The various sheets are the ones 
that were scattered broadcast through the state 
for signatures. They have been folded and un- 
folded and carried about until most of them are 
somewhat worn in the creases and have become 
none the cleaner for having been handled so 
much. 

The names of the bondsmen, followed by the 
amounts they are liable for, are not attached to 
the bond proper at all. Those in charge of the 
bond had narrow slips printed, and some were 
typewritten, stating that the undersigned here- 
by becomes one of the sureties of the annexed 
bond, that he is a resident and a freeholder and 
worth double the amount set opposite his name 
above al) liability. 

These slips were pasted to the upper edge of 
a sheet of foolscap; these blanks were then dis- 
tributed and the names, with the amount of 
liability, were written below, In many instances 
several small sheets are pasted together until 
the whole looks like an untidy scrap-book, 
These pages of signatures are all fastened to- 
gether at the top by brass fasteners, and that is 
the only manner in which the bond is signed. 
In fact, they are merely ‘‘ annexed,” as stated. 

It would take a man about a year steady trav- 
eling to visit all of the men signing the bond. 
The question was considered at length whether 
a bond was legal to which the signatures of the 
sureties were only annexed, but on the opinion 
of Attorney-General Little that such a bond 
would be legal, it was adopted. Many lawyers 
doubt the legality, on the ground that this is not 
‘* signing the bond.” 


* * 


A NEW BANK EXAMINER. 


Comptroller Hepburn has appointed Frank 
M. Hayes, Bank Examiner for the southern dis- 
trict of New York state. This district com- 
prises the tier of counties which border on 


Pennsylvania, and does not include New York 
City, which is under the jurisdiction of Exam- 
iner Kimball. 


WELL PLANNED, BUT FAILED. 


The chief of police of Nashville, Tenn., has 
just put anend to what promised to be one of 
the most daring bond swindles of the day, and 
arrested the forger, who proved to be A. L. 
Landers, Jr., of the firm of A. Landers & Co., 
the largest firm of brokers in the city. 

The corporation to be caught by the bonds 
was the McCovick & Mt. Vernon Street Rail- 
road Company, and the face amount of the 
swindle was $16,000. ; 

Under the alias of J. G. White, Landers made 
a contract with a lithograph company of Cin- 
cinnati to make sixteen $1,000 bonds of the 
street railroad company. 

The lithograph company, believing something 
to be wrong about the transaction, wrote to 
Nashville, and received an answer stating that 
no such order had been given. 

A few days ago there appeared in the Nash- 
ville ‘‘ American” an advertisement for the 
firm of A. L. Landers & Co., brokers, which 
stated that they wanted to purchase $10,000 
worth of the street railroad bonds. It was 
Landers’ idea to float the spurious bonds along 
with the good ones. He could then claim that 
his bonds were good and could prove where he 
purchased them. 


MR. HARTER’S NEW COINAGE MEASURE. 

Representative Harter of Ohio last week intro- 
duced a free-coinage bill in the House. Its 
provisions are as follows: 

**Section 1, That on and after the passage of 
this act the purchases of silver bullion by the 
United States shall cease. 

Section 2. Thaton and after the passage of 
this act the mints of the United States shall be 
opened to the coinage of both silver and gold, 
upon the same terms as existed prior to 1873; 
provided, however, that all silver and gold 
coined hereafter, for the account of the owners, 
shall not have any legal-tender function, and 
that instead of being stamped ‘ one dollar,’ ‘five 
dollars,’ ‘ten dollars,’ etc., it shall be stamped 
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*ten dimes,’ 
dimes,’ etc. 

Section 3. Nothing in this act shall be con- 
strued as taking away the legal-tender quality 
of any silver or gold already coined, or which 
may hereafter be coined, upon the account of 
the United States.” 

Discussing this measure Mr. Harter said: 
‘** My bill has several merits: (1) It will keep all 
the money we now have in circulation. (2.) If 
more is needed, it will make all the free silver 
and gold in the world tributary to our open 
mints. (3.) It will put the owners of silver and 
gold upon an absolute equality. (4.) It will au- 
tomatically secure and maintain the correct 
market value of coined silver and gold, which 
has been the real object of every honest coinage 
law in the world. (5.) It will, while giving to 
bullion owners a privilege denied to grain- 
raisers, for the government does not grind 
wheat into flour free of cost, protect every man 
and woman in the nation from wrong, for it 
leaves them free to take this freely-coined money 
or not as they please. They will take it freely, 
to the full currency needs of the nation and at 
its real value. (6.) It is a free coinage law, 
which should meet the support of every free- 
coinage man who does not own a silver mine 
and whose free-coinage ideas are not based 
upon a desire to get 100 cents’ worth of his 
neighbors’ property or labor for 65 cents or less 
worth of his own; while it should meet his snp- 
port, it ought to find equal favor with the busi- 
ness public.” 


‘fifty dimes,’ ‘one hundred 


x * & 


FREE COINAGE IN INDIA. 


The cessation of free silver coinage in India 
appearsto be demanded by the exigencies of 
the crisis; it is an experiment not dangerous in 
itself, but one which requires to be closely 


watched, If the bullion price of silver ad- 
vances, so that silver and the rupee keep com- 
pany in the upward movement, and if the ex- 
port trades of India show no considerable dim- 
inution, gold prices in London having risen, 
then the experiment will have succeeded; if, 
however, the silver market fails to respond, if 
it should on the contrary fail, while the rupee 
advances, then the Indian mints should be 
promptly opened again, or not only may the 
revenue from the opium sales to China suffer, 
but England’s exchanges with China, Persia, 
Chili and probably Russia also, will be serious- 
ly involved. From a careful review of the silver 
market in the United States which I have been 
able to make during the past few months, I be- 
lieve that the most likely effect of closing the 
Indian mints will be the combination of the 
American silver producers and a steady ad- 
vance in the price of silver. It must not be 
forgotten thatin America the conditions favor 
the seller of silver rather than the buyer. The 
secretary of the treasury is forced to buy 4% 
million ounces each month, no matter what the 


price ; the silver owner, on the other hand, is 
not forced to sell. A silver trust to support the 
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price of silver might hold the field for an indefi- 
nite time, if only the price of council drafts 
were advanced.—Morton Frewen, in Fortnight\y 
Review. ; 


* * * 


ESCHEAT OF THE PROPERTY OF MULTI! 
MILLIONAIRES. 


A novel bill has been introduced in the New 
Jersey senate by Senator Daly, and has already 
been reported favorably bv the Committee on 
Municipal Corporations. In brief, it provides 
that upon the death of any person, any estate 
which they may leave, over $1,000,000, shal! 
escheat to the state; limiting all that can be 
left to the heirs to $1,000,000. The purpose of 
the proposed enactment is to prevent the accu- 
mulation and perpetuation of wealth in New 
Jersey in the hands of a few families. Should 
this measure become a law, there will be very 
few millionaires take up or retain their resi- 
dence in the state. 


Sd * * 
NATIONAL BANK FAILURES. 


The Senate committee, appointed to investi- 
gate the causes of failure of the Maverick and 
other national banks, have made their report. 
The committee report that the disastrous fail- 
ures of national banks have nearly all resulted 
from two concurring causes: 

1, Excessive loans beyond the lawful limit to 
officers or stockholders of the banks. 

2. The unfaithfulness of the bank examiners, 
who, through gross neglect or corrupt motives, 
have failed to make full and accurate reports to 
the comptroller of the currency. 

As their genera] conclusion upon the whole 
subject, it is the opinion of the committee that 
if excessive overloans to officers and stockhold- 
ers of national aanks can be effectually stopped, 
there will be little to complain of in the work- 
ings of the system of national banking associa- 
tions, if it is the policy of congress to continue 
a system of banks under national authority. 


* * * 


The popularity and rare business qualifica- 
tions of Hopkins J. Hanford, Esq., ex-chief 
clerk of the comptroller of the currency, is 
forcibly shown by the rapid increase in business 
of the National Bank of Deposit of this city 
since hiselection to the position of cashier of 
that institution, On the day Mr. Hanford took 
charge, on January 15th, the assets of the bank 
were $1,620,951.10. On the 28th of February 
(one month later) the assets had increased to 
$1,812,097.83. 

On the 3rd of April the new and large quar- 
ters of the bank in the Western Union build- 
ing corner Broadway and Dey streets, will be 
completed. 

Mr. George Story, assistant national bank ex- 
aminer, has been elected assistant cashier. 
Mr. Story is an expert accountant, and is well 
known to bankers in New York city. 





